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documents were ever offered in evidence, 
either before the referee who determined 
the cause or the District Court. 

The cause must be tried here upon the 
record made at the original trial. The rule 
cited has not for its purpose the introduc¬ 
tion of new evidence even by stipulation, 
but only correction of the record to con¬ 
form to truth by elimination of omissions 
and misstatements. A trial before a ref¬ 
eree or a District Court would be a nullity 
if the record could be so changed here. 
Likewise, substantial injustice might be 
done to a litigant. 

[4] The so-called Referee’s Supplemen¬ 
tal Certificate on Review and all documents 
and exhibits incorporated herein and the 
so-called motion to correct and supplement 
record and' the documents accompanying 
are stricken from the files and no consid¬ 
eration will be given thereto in the disposal 
of this cause. 



HEATH et al. v. HELMICK. 

No. 11904. 

United States Court of Appeals 
Ninth Circuit. 

March 4, 1949. 

f. Bankruptcy <§=*372 

Where referee in bankruptcy, after 
estate had been closed, reopened cause for 
administration of assets not fully adminis¬ 
tered, and district judge thereafter ap¬ 
proved the reopening and found specifical¬ 
ly that there were grounds therefor, the 
reopening was not improper though it 
would have been better practice to have 
presented the petition for reopening to the 
district judge. Bankr.Act, § 2, sub. a(8), 
11 U.S.C.A. § 11, sub. a(8). 

2. Bankruptcy <§=438 

Discharge of bankrupt does not pre¬ 
clude trustee from recovering or taking 
control of property belonging to estate 
and in which the creditors have an interest. 


3. Bankruptcy <§=*288(15) 

Finding by referee in bankruptcy that 
real property was an asset of estate at date 
of bankruptcy proceedings was a finding 
of ultimate fact on which summary juris¬ 
diction of referee to deal with the prop¬ 
erty was properly founded. 

4. Bankruptcy §=288(5) 

Possession of property, either in bank¬ 
rupt or an agent subject to control of 
bankrupt, on date of filing of petition for 
adjudication, establishes right of court to 
deal with claims thereto summarily, and 
it is only when possession is at that date 
held by an adverse claimant that trustee 
must resort to plenary suit in another 
forum. 

5. Bankruptcy §=288(14) 

Property was correctly found by ref¬ 
eree in bankruptcy to be an asset of bank¬ 
rupt estate, so that referee had power to 
summarily determine validity of claims by 
others to an interest therein. 

6. Bankruptcy §=178(1) 

Fraud perpetrated by a secret agree¬ 
ment between bankrupt, attorneys, and 
physician of bankrupt that property pur¬ 
chased by physician at execution sale be 
held by him until attorneys’ fees were paid 
and until bankrupt was discharged in 
bankruptcy, when the property was to be 
returned to bankrupt, with the bankrupt 
in the meantime, left in possession and 
control, was sufficient to vitiate transac¬ 
tion. 

7. Fraudulent conveyances §=*l 13(1) 

A conveyance with a secret reserva¬ 
tion of benefit to debtor even through the 
forms of legal sale, is void as against 
creditors. 

8. Fraudulent conveyances §=24(2) 

Any action which delays creditors by 
depriving them of their normal recourse 
is fraudulent. 

9. Bankruptcy §=288(14) 

In proceeding by trustee in bankruptcy 
to establish that real property belonged to 
the bankrupt estate and that claims by 
others of an interest therein were invalid, 
evidence sustained finding of referee that 
secret fraudulent agreement was made be- 
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tween bankrupt and others, under which 
the property, after being sold on execu¬ 
tion was to be retransferred to bankrupt 
after discharge, while bankrupt retained 
continuous possession, and that agreement 
was made after sale of the property on 
execution and before filing of petition for 
adjudication. 

10 . Judgment £=>828(3.24) 

Judgment of a state court in an action 
to quiet title was not binding in bankruptcy 
proceeding involving title to real property, 
in view of difference in parties and prop¬ 
erty affected. 

11. Bankruptcy <£=151 

The trustee, as to property in posses¬ 
sion of bankrupt at date of bankruptcy, is 
in position of a creditor holding a lien by 
legal or equitable proceedings, whether a 
creditor actually exists or not. Bankr. 
Act, § 70, sub. c, 11 U.S.C.A. § 110, sub. c. 

12. Frauds, statute of £=>139(1) 

Provision in California statute of 
frauds relating to agreements not in writ¬ 
ing and not to be performed within a year 
refers only to executory agreements. Civ. 
Code Cal. § 1624, subd. 4. 

13. Bankruptcy £=>178(1) 

Secret agreement which was actually 
executed by retransfer of property to 
bankrupt after discharge in bankruptcy 
was fraudulent as to creditors, and owner¬ 
ship of the property by bankrupt estate 
could not be challenged on ground that 
agreement violated state statute of frauds. 
Bankr.Act., § 70, sub. c, 11 U.S.C.A. § 110, 
sub. c; Civ.Code Cal. § 1624, subd. 4. 

14. Bankruptcy <£=178(1) 

Transfer of property with retention 
of possession in accordance with secret 
agreement and retransfer to bankrupt aft¬ 
er discharge in bankruptcy, coupled with 
the withholding of final deed from record, 
compelled inference of fraud as matter of 
law. 

15. Bankruptcy £=>467(4) 

Court of Appeals would be constrained 
to support the findings of a referee in 
bankruptcy who saw witnesses, where the 


findings were fully supported by the rec¬ 
ord and were concurred in by trial court 
on review. 


Appeal from the United States District 
Court for the Southern District of Califor¬ 
nia, Central Division; C. E. Beaumont, 
Judge. 

Proceeding by Edna D. Heath, execu¬ 
trix of the last will of Fred W. Heath, de¬ 
ceased, and another against John N. Hel- 
mick, trustee of the estate of Melanie 
Douillard Woodd, bankrupt, for review of 
a determination by the referee that cer¬ 
tain real property was an asset of the 
bankrupt’s estate. From a judgment con¬ 
firming the orders of the referee and 
adopting his findings and conclusions, the 
petitioners appeal. 

Affirmed. 

Ernest R. Utley and J. Geo Ohanneson, 
both of Los Angeles, Cal., for appellants. 

Leslie S. Bowden and J. M. Clements, 
both of Los Angeles, Cal., for appellee. 

Before MATHEWS and HEALY, Cir¬ 
cuit Judges, and FEE, District Judge. 

JAMES ALGER FEE, District Judge. 

This controversy arises out of the bank¬ 
ruptcy proceeding initiated by the filing 
of a voluntary petition by Melanie Douil¬ 
lard Woodd, resulting in adjudication Au¬ 
gust 29, 1945. 

On December 31, 1946, trustee presented 
a petition to the court to the effect that 
certain real property belonged to the bank¬ 
rupt estate, that the Heath estate and one 
Knapp claimed an interest therein, but 
that the claim was invalid. An order to 
show cause issued to claimants. Based upon 
an extended hearing, where all parties 
were represented, the referee held that 
the real property was an asset of the es¬ 
tate and claimants had no interests therein. 
The order was dated May 3, 1947. The 
Honorable C. E. Beaumont heard the peti¬ 
tion to review this order, and on Decem¬ 
ber 1, 1947, confirmed the orders and 
adopted the findings and conclusions of the 
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referee. 1 The estates of Heath and 
Knapp* appeal, but Woodd does not. 

The first question is as to the right of 
the referee to exercise summary jurisdic¬ 
tion over the property upon the petition of 
the trustee, after the discharge of the 
bankrupt and the closing of the estate. 
Neither of these propositions is squarely 
presented by the record, but each must be 
dealt with in order to solve questions for¬ 
mally argued in the briefs. 

[1] The estate was closed. The ref¬ 
eree reopened the cause for administration 
of the assets not fully administered. This 
has been a ground for reopening under the 
statutes ever since the adoption of the 
Bankruptcy Act. 3 There has been some 
question as to whether it can be done by 
referee or court. The question is a pro¬ 
cedural one and has not been raised here. 
But the District Judge has now approved 
the reopening and has found specifically 
that there were grounds therefor. If a 
petition had been presented to him for re¬ 
opening and he had granted it and referred 
the cause to the same referee for hearing 
and had affirmed the present result, no er¬ 
ror would have been present. While it. is 
by far the preferable practice for such 
petitions to be heard by a judge, in this 
instance there is no error. 

[2-4] The bankrupt was discharged 
July 3, 1946. But the discharge of a bank¬ 
rupt has never been held to preclude the 
trustee from recovering or taking control 
of the property belonging to the estate 
and in which, therefore, the creditors have 
an interest. Since the bankrupt has not 
appealed, the sole question is whether the 
property was owned by or in possession 
of the bankrupt when the petition for ad¬ 
judication was filed. 

The fee simple title to the property in 
question had formerly been in bankrupt 
Woodd and she had remained in continu¬ 
ous possession thereof. It was discovered 
during the course of the hearing that the 
property in question had been deeded to 

l For preliminary matter, sec Heath v. 

Hclinick, 0 Cir., 173 F.2<1 15G. 

* Knapp died also after the trial before 

the referee. 

*11 U.S.C.A. § 11, sub. a (8). 

* The finding of ultimate fact was suf- 


bankrupt Woodd, and the deed taken was 
recorded October 18, 1946, although it had 
been made and delivered September 12, 
1946, two days after closure. The referee 
found, “The said real property was at the 
date of the bankruptcy proceedings an as¬ 
set of the bankruptcy estate.” Taken in 
connection with the evidence herein set 
out, this is a finding of ultimate fact. 4 The 
summary jurisdiction of the referee was 
founded. Possession either in bankrupt or 
an agent, subject to control of bankrupt, 
on the date of the filing of the petition for 
adjudication, establishes the right of the 
court to deal with claims thereto summari¬ 
ly. It is only when possession is at that 
date held by an adverse claimant that the 
trustee must resort to plenary suit in an¬ 
other forum. Once the fact of possession 
of bankrupt is established, the court deter¬ 
mines all other claims to the property. 
Judge Healy, writing for this court in 
Bank of California, National Association 
v. McBride, 9 Cir., 132 F.2d 769, 771, says: 

“The court had summary jurisdiction in 
the premises if, when the bankruptcy peti¬ 
tion was filed, the property was actually 
or constructively in the possession of the 
bankrupt; or if at that time possession 
was held by a person who made no adverse 
claim to the property, or whose adverse 
claim was determined on inquiry to be 
merely colorable.” 

[5] Since it was thus correctly found 
that the property was an asset of the bank¬ 
rupt estate, the referee had the power to 
consider the claims of the attorneys, Heath 
and Knapp. He correctly found that nei¬ 
ther had any interest. The evidence sup¬ 
ports his finding and conclusions. 

The referee made specific findings, from 
which, supplemented by the testimony in 
the record, a complete picture may be had. 
Woodd had owned title to this real prop¬ 
erty, including the Virginia Avenue parcel 
here in suit and the Glendale tract, in 1940. 
Emile A. Douillard, a nephew, together 
with other relatives, had brought an action 

ficicnt. Klirnkiewicz v. Westminster De¬ 
posit & Trust Co., 74 App.D.C., 333, 122 
F.2d 957, certiorari denied, 315 U.S. 805, 

62 S.Ct. 633, 86 L.Ed. 1204; see also 
Brown Paper Mill Co. y. Irvin, 8 Cir., 

134 F.2d 337, 338. 
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against Woodd in the state court to recov¬ 
er on account of her dealings with her 
mother's estate. Heath and Knapp were 
her attorneys in that litigation. The judge 
had indicated judgment would be against 
her. She considered this outrageously un¬ 
just but there were indications that such a 
judgment would be affirmed on appeal. 
She had money to pay her attorneys, Heath 
and Knapp, at the time, but she held a con¬ 
ference with them over their fee. There 
may have been some slight disagreement 
over the amount. Heath and Knapp 
agreed to bring a friendly suit and attach 
all her property, including the Glendale 
and Virginia Avenue parcels, before judg¬ 
ment could be entered by her relatives. 
This arrangement was secret. Heath and 
Knapp assigned their claims to Hovey, 
who was her confidant and physician, and 
action was brought in his name on April 
11, 1940, and proceeded as if it were ad¬ 
verse. The properties were therein at¬ 
tached. Emile A. Douillard received sep¬ 
arate judgment, foreshadowed by the re¬ 
marks of the judge above mentioned, April 
25, 1940, as did the other plaintiffs in that 
proceeding. 

Judgment for Heath and Knapp in the 
name of Hovey was entered July 8, 1941, 
and execution issued. On August 3, 1942, 
the judgments of Douillards were affirmed 
by the Supreme Court of California. 5 On 
September 8, 1942, the Glendale property 
was sold under execution on the Hovey 
judgment. On March 15, 1943, Emile A. 
Douillard purchased the Glendale property 
at sheriff's sale on execution on his sep¬ 
arate judgment. He then brought suit 
against Knapp, Heath, Hovey and Woodd 
to quiet title to this particular parcel on the 
ground that there had been a fraudulent 
transfer. This issue was decided against 
him. Douillard v. Smith, 70 Cal.App.2d 
522, 161 P.2d 378. The particular prop¬ 
erty here under consideration (Virginia 
Avenue) was sold on sheriff’s sale on the 
same execution April 12, 1943, and pur¬ 
chased by Dr. Hovey. The referee found 
that, after this last sale and before the fil- 

5 Douillard v. Woodd, Cal.App., 120 P. 

2d 73, affirmed 20 Cal.2d 005, 128 P.2d 

6 . 


ing of the petition for adjudication, Heath 
and Knapp, the attorneys, Dr. Hovey, the 
physician, and Woodd, the bankrupt, en¬ 
tered into a secret agreement that the 
property so purchased should be held by 
Hovey until the remainder of attorney 
fees were paid and until Woodd was dis¬ 
charged in bankruptcy, when the property 
was to be returned to bankrupt, “and in 
the meantime said bankrupt was to have 
the use and control of said property.” 

The evidence is uncontroverted that Dr. 
Hovey did not at the time have any inter¬ 
est in the claim or the judgment. He did 
not put up any money. When the sale was 
consummated, he was admittedly the hold¬ 
er of the bare legal title. Furthermore, 
it is admitted by all that he was trustee. 
Although there is no specific finding as to 
the value of the property (Virginia Ave¬ 
nue), there is the suggestion in the opin¬ 
ion of the referee that it was of much 
greater value than the original judgment. 

[6] In due course, the petition was fil¬ 
ed, discharge was granted and the estate 
was closed. Thereupon, the property was 
reconveyed to Woodd through her nephew 
and the deed recorded as above outlined. 
The proceeds of resale of Glendale prop¬ 
erty and many other sums went into the 
hands of Dr. Hovey. Some of this he ap¬ 
propriated himself. The overwhelming 
weight of evidence supports the findings 
that the attorneys were paid in full before 
the petition in bankruptcy was filed. But 
the actual fraud proven and found in the 
final secret agreement is sufficient to viti¬ 
ate the transaction. 

The badges of fraud with relation to 
creditors were early marked in the Eng¬ 
lish mercantile community. Because of 
the pattern which such action took, the 
more notorious were denounced in the 
earliest enactments culminating in the stat¬ 
utes of Elizabeth. 6 In general, as here, 
action of a debtor attempting to defraud 
creditors will be found catalogued and in¬ 
dexed in Coke in what has been called his 
restatement of the law. 7 Twync’s Case 8 
is a classic which delineates many devious 

« 13 Eliz. c. 5, 27 Eliz. c. 4. 

7 Iloldsworth, The Influence of Coke, 

Essays in Legal History, 303 ff. 

# 3 Co. Rep. 800. 
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devices.® These mediaeval authorities are 
not cited as binding precedents but to show 
that the propensities of the human heart 
bent on fraud are almost standard. Yes¬ 
terday, today and tomorrow, the same tor¬ 
tuous trail can be followed by the same 
blazes. 

[7,8] A conveyance with a secret res¬ 
ervation, even through the forms of legal 
sale, arouses suspicion and is void as 
against creditors. Any action which de¬ 
lays creditors by depriving them of their 
normal recourse is fraudulent. Action 
which anticipates issuance of execution in 
pending litigation—pending issuance of the 
writ, as the older authorities say—is char¬ 
acteristic. A favorite device is an absolute 
conveyance, with the debtor left in pos¬ 
session of the property, upon some fictiti¬ 
ous ground. Remaining in possession to 
collect the rent for the holder of the legal 
title, as here, is such a plausible pretext. 
Transactions among those who stand in a 
confidential relationship with the debtor 
are subject to especial scrutiny. Attor¬ 
neys, confidants, physicians and relatives, 
who have interests in property formerly 
owned by debtor, are objects of distrust. 
Retransfer of property after debts have 
been wiped out is almost proof positive of 
chicanery. 

One or more of such badges may be ex¬ 
plained away, but in the concentration in 
which these exist here, fraud is written in 
bold letters over the transactions. 

[9-11] The referee found the secret 
fraudulent agreement was made some time 
after the sale of the Virginia Avenue 
property on execution and before the filing 
of the petition for adjudication. There 
was substantial evidence to support this 
finding. The evidence shows that the de¬ 
sign was fraudulent from the inception, 
as above noted, as to this particular prop¬ 
erty. The continuous possession by 
Woodd of this parcel before any litigation 
commenced, coupled with the retransfer 
and recording of the deed to her, differen¬ 
tiates this case from the Glendale property, 
which was alone involved in the Douillard 

0 For an enlightening discussion, see 

Glenn, Fraudulent Conveyances & Pref¬ 
erences, Vol. I, Chapter V(li). 

173 F.2d—11 


litigation. When the state court failed to 
quiet title of Douillard to Glendale, no 
issue could have been decided which was 
binding upon this court, even if that judg¬ 
ment had been pleaded and proved, which 
was not the case. The parties are not the 
same. The positions are not identical. 
The trustee, as to property in possession 
of bankrupt at date of bankruptcy, as this 
was, is in the position of a creditor hold¬ 
ing a lien by legal or equitable proceed¬ 
ings, whether a creditor actually exists or 
not. 10 Even if the trustee had failed in a 
suit to obtain possession of Glendale, this 
instant proceeding would not be affected. 
In a case where there was a finding that 
a transfer was not preferential, it was held 
not to preclude the bringing of a plenary 
action by the trustee to recover the prop¬ 
erty. In re Sears, Humbert & Co., 2 Cir., 
128 F. 275, cited with approval in Standard 
Sanitary Mfg. Co. v. Momsen-Dunnegan- 
Ryan Co., 9 Cir., 51 F.2d 684, 685. 

[12,13] The confusion of thought on 
part of appellant is apparent in the ludi¬ 
crous argument that the secret agreement 
between bankrupt and her confidential ad¬ 
visors and attorneys was violative of the 
Statute of Frauds 11 because it was not in 
writing and not to be performed within a 
year. The section referred to applies only 
to executory agreements. The actual 
transfer of this property to Woodd not 
only places the transaction beyond the 
statute but is proof positive of the “trust” 
for the benefit of Woodd and in fraud of 
her creditors. Since the agreement was 
executed and was fraudulent, the property 
is in the hands of the trustee and must be 
given to the ci jditors. 

[14,15] There is a suggestion that the 
referee was not justified in finding fraud. 
It is said that, whether the inference can 
be drawn from certain evidence is a ques¬ 
tion of law. But the trier of fact, who 
sees the witnesses is free to disbelieve 
them even if there is no flat contradiction. 
So here the referee, after he had before 
him the transfer of the property with the 
retention of possession in accordance with 
a secret agreement and a retransfer after 

ion U.S.C.A. § 110, sub. c. 

ii Civil Code of California, Sec. 1G24, 

Par. 4. 
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discharge in bankruptcy, coupled with the 
withholding of the final deed from record, 
was compelled to make the inference of 
fraud as a matter of law. In any event, 
this court would be constrained to support 
the findings of a referee who saw the wit¬ 
nesses, where these are fully supported by 
the record and are concurred in by the trial 
court on review. 12 It would have been 
error for the referee to have found other¬ 
wise. 

The judgment of the District Court is 
affirmed. 



BROWN v. WARNER. 

WARNER v. BROWN. 

No. 12217. 

United States Court of Appeals 
Fifth Circuit. 

March 8, 1949. 

Rehearing Denied April 4, 1949. 

1. Appeal and error <S=> 173(6) 

The defense of illegality of note sued 
on could not be urged on appeal where de¬ 
fense was unsupported by either pleading 
or proof and was not made in the Dis¬ 
trict Court. Federal Rules of Civil Pro¬ 
cedure, rule 8(c), 28 U.S.C.A. 

2. Corporations <§=>116, 187 

Where three stockholders agreed that, 
in event of failure of corporation to repay 
money advanced by one of stockholders to 
corporation, each stockholder would be 
liable for advance in proportion to stock¬ 
holder’s interest in corporation, defendant 
stockholder giving note to plaintiff for 
plaintiff’s stock was liable for full amount 
of such note subject to defendant’s right 
to recover, from plaintiff, one-third of any 
loss suffered by corporation’s failure to re¬ 
pay money advanced by defendant. 


Appeal from the United States District 
Court for the Northern District of Texas; 
William II. Atwell, Judge. 


Action on notes by Robert H. Warner 
against Leila O. Brown. The defendant 
filed a cross-action. The plaintiff filed a 
cross-bill. From the judgment, the defend¬ 
ant appeals and the plaintiff cross-appeals. 

Affirmed as reformed. 

Otis Bowyer, Jr., of Dallas, Tex., for ap¬ 
pellant. 

Wm. Madden Hill, of Dallas, Tex., for 
appellee. 

Before HUTCHESON, HOLMES, and 
LEE, Circuit Judges. 

HUTCHESON, Circuit Judge. 

This appeal and cross-appeal bring up 
controversies between two stockholders in 
Big State Vending Company, a corpora¬ 
tion engaged generally in manufacturing 
and selling vending machines. They began 
in a suit by appellee on a promissory note 
for $4000. 

Appellant, admitting its execution, de¬ 
nied liability on it, and, by cross-action, 
sued for sums in excess of appellee’s claim 
against her. 

Her defenses to the note were: that it 
had been given for appellee’s one-third of 
the stock in the company, of which appellee 
was president; that the stock was worth¬ 
less and known by appellee to be so; that 
she had been induced by fraud to buy the 
stock and execute the note; and that there 
was a total failure of consideration. 

Her cross-action was for amounts claim¬ 
ed to be due to her for monies advanced by 
her to the corporation upon the understand¬ 
ing that, if the corporation didn’t pay it, 
each stockholder would be liable for the 
advance in proportion to his interest in the 
company, and there was also a claim for 
damages for fraud and over-reaching. 

Appellee denied all the charges of fraud 
and over-reaching, and all of appellant’s 
claims by way of cross-bill. 

The cause was tried to the court without 
a jury, and there was a judgment for ap¬ 
pellee for part of his demand, to-wit, $2,- 
656.59, including therein principal, inter¬ 
est, and $200 attorney's fees, and against 
appellant on her cross-action, except as 
indicated by the reduced amount awarded 
appellee. 


Li Kimui v. Cox, 8 Cir., 130 F.2d 721; Goldstein v. l'olukof, 9 Cir., 133 F.2d 43. 
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In the Matter of LIQUIMATIC SYSTEMS, 
INC., a California corporation. 
Bankrupt. 

No. 101084. 

United States District Court 

S. D. California, 

Central Division. 

May 31, 1961. 

Bankruptcy proceedings. Two cred¬ 
itors petitioned for review of an adverse 
order of the referee. The District Court, 
Byrne, J., held that transfer of money 
and notes by bankrupt corporation, to 
creditors, for their partnership interest, 
more than four months prior to bank¬ 
ruptcy of corporation, could not be set 
aside by trustee as fraudulent, where 
there was no evidence from which it 
could be inferred that in entering into 
the transaction bankrupt had actual in¬ 
tent to defraud creditors. 

Order reversed. 


1. Courts <©=359 

Validity of bankrupt’s transfer of 
property made more than four months 
before bankruptcy, and attacked under 
section of the Bankruptcy Act pertaining 
to voidable transfers, must be determined 
by state law, and if a creditor of the 
bankrupt could have avoided the trans¬ 
fer under state law, the trustee may do 
the same.' Bankr.Act, § 70, sub. e(l, 2), 
11 U.S.C.A. § 110, sub. e(l, 2). 

2. Fraudulent Conveyances <©=237(1) 

Under the Uniform Fraudulent Con¬ 
veyance Act, a creditor may set aside a 
conveyance by his debtor which is fraud¬ 
ulent as to the creditor. West’s Ann.Cal. 
Civ.Code, §§ 3439.01-3439.12, 3439.04, 
3439.07. 

3. Fraudulent Conveyances 

<3=57(3), 76(1) 

Under Uniform Fraudulent Convey¬ 
ance Act, actual intent of transferor is 
immaterial, and a conveyance is conclu¬ 
sively presumed fraudulent as to credi¬ 
tors of transferor if the conveyance is 
made without fair consideration while 

194 F.Supp.—40 


the transferor is insolvent, or if he is 
by the conveyance rendered insolvent. 
West’s Ann.Cal.Civ.Code, § 3439.04. 

4. Fraudulent Conveyances <3=61 

Insolvency must exist at time of 
transfer or must result therefrom, to 
render a transfer fraudulent as to credi¬ 
tors. West’s Ann.Cal.Civ.Code, § 3439.- 
04. 

5. Fraudulent Conveyances <3=272 

Generally, solvency and not insol¬ 
vency is to be presumed, and subsequent 
insolvency is not in itself sufficient 
foundation for an inference of insolvency 
at time of conveyance. 

6. Fraudulent Conveyances <3=74(1) 

A conveyance without consideration 
is not fraudulent as to creditors if made 
at a time when the transferor was sol¬ 
vent. 

7. Fraudulent Conveyances 

<3=64(1), 69(1) 

Under Uniform Fraudulent Convey¬ 
ance Act, a transfer made with actual 
intent to defraud creditors is fraudulent 
as to any creditor, regardless of whether 
transferor was insolvent at the time of 
transfer, question of actual intent being 
of controlling importance. West’s Ann. 
Cal.Civ.Code, § 3439.07. 

8. Fraudulent Conveyances <3=16, 273 

An actual intent to defraud creditors 
is not usually found from existence of 
any given set of facts, but must be 
proved, and a court may not declare a 
transaction void because of badges of 
fraud although proof may be made by 
inferences from circumstances surround¬ 
ing the transaction and relationship and 
interests of parties. 

9. Bankruptcy <©=180 

Transfer of money and notes by 
bankrupt corporation, to creditors, for 
their partnership interest, more than 
four months prior to bankruptcy of cor¬ 
poration, could not be set aside by trustee 
as fraudulent, where there was no evi¬ 
dence from which it could be inferred 
that in entering into the transaction 
bankrupt had actual intent to defraud 
creditors. Bankr.Act, § 70, sub. e, 11 
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U.S.C.A. § 110, sub. e; West’s Ann.Cal. 
Civ.Code, §§ 3439.01-3439.12, 3439.04, 
3439.07. 

10. Bankruptcy ©=184(1) 

Trustee in bankruptcy could not set 
aside a conveyance of §25,000 by bank¬ 
rupt corporation, made more than four 
months prior to bankruptcy, on ground 
that such conveyance was not authorized 
by board of directors as required by Cal¬ 
ifornia law in event of a conveyance of 
all or substantially all of a corporation’s 
assets, where there was nothing in the 
record to indicate that 325,000 consti¬ 
tuted all or substantially all of corpora¬ 
tion’s assets at time of conveyance. 
West’s Ann.Cal.Corp.Code, § 3901(b); 
Bankr.Aet, § 70, sub. e(l, 2), 11 U.S.C.A. 
§ 110 , sub. e(l, 2 ). 


Lillick, Geary, McHose, Roethke & 
Myers, Los Angeles, Cal., for petitioners 
and claimants. 

C. E. H. McDonnell, Los Angeles, Cal., 
for trustee. 

BYRNE, District Judge. 

Prior to March 1956, Earl Spangler, 
as a sole proprietor, was engaged in the 
business of manufacturing devices for 
metering and storing liquid food prod¬ 
ucts. These devices were designed by 
Spangler and were based upon, and in¬ 
corporated, patents which he owned. 

In March 1956, Spangler entered into a 
partnership agreement with Heber C. 
Erickson and Harry E. Erickson, the 
claimants and petitioners herein. Under 
this agreement, Spangler kept 55% of 
the business, putting all of the business’ 
assets and the patents into the partner¬ 
ship. The Ericksons became limited 
partners, acquiring 45% of the business, 
contributing § 10,000 each, and agreeing 
to guarantee bank loans. The resulting 
partnership, composed of Spangler and 
the Ericksons, was known as Liquimatics 
Systems. 

The partnership carried on business 
for the remainder of 1956, expanding the 
business but losing all of its invested 


capital. For the calendar year 1957 a 
partnership grossed §352.856.79 and ^ 
ted §3,421.90. flet ' 

In June 1957, Spangler and one David 
Difley proposed to the Ericksons that th 
business be expanded and incorporated 
The Ericksons were not interested '' 
this proposal and Spangler and Difl 10 
offered to buy their partnership interest 
for §25,000. Consequently, on August 6 
1957, the Ericksons gave Spangler an 
option, exercisable within six months, to 
buy their 45% interest in the partner- 
ship for §25,000. 

After having located several interested 
investor’s, Spangler and Difley on Au¬ 
gust 13, 1957, formed Liquimatics Sys¬ 
tems, Inc., the bankrupt corporation 
herein. The sole purpose of this corpora¬ 
tion was ostensibly to buy, finance and 
operate the business owned by the part¬ 
nership, Liquimatics Systems. 

By letter dated January 29, 1958, 
Spangler advised the Ericksons that he 
intended to exercise the option of August 
6 , 1957, and buy their 45% interest in 
the partnership. Accordingly, on Feb¬ 
ruary 20, 1958, Spangler, as president of 
the corporation, entered into an agree¬ 
ment with the Ericksons whereby they 
transferred to the corporation their 45% 
interest in the partnership, and each re¬ 
ceived from the corporation a total of 
§12,500 (§6,250 cash and a note in the 
same amount). 

Liquimatics Systems, Inc., carried on 
business until July 31, 1959, when it filed 
its petition for leave to file proceedings 
under Chapter XI of the Bankruptcy Act, 
11 U.S.C.A. § 701 et seq. On November 
24, 1959, the debtor corporation being 
unable to file or present to its creditors a 
plan of arrangement, an order of ad¬ 
judication was entered. 

On May 18, 1960, Harry E. Erickson 
and Heber C. Erickson each filed in the 
bankruptcy proceedings his unsecured 
claim for §6,250 plus interest thereon at 
6 % per annum from May 21, 1959, which 
claims are founded upon the promissory 
notes of the bankrupt corporation dated 
February 21, 1958. 
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On July 27, 1960, A. J. Bumb, the 
trustee in bankruptcy, filed his objections 
to each of these claims and prayed for 
a n affirmative judgment that Heber and 
jlarry Erickson each pay to the bank¬ 
ruptcy estate the sum of $6,250 which 
had previously been paid to each of them 
by the bankrupt corporation. The trus¬ 
tee’s objections to the claims of the 
Ericksons, and his request for affirma¬ 
tive judgment against them, were based 
upon the contention that in the trans¬ 
action of February 20, 1958, the Erick¬ 
sons had sold to the bankrupt corporation 
a worthless business for a total of $25,- 
000 , half of which was paid in cash and 
half by the notes. 

The Referee sustained the trustee’s 
objections to the claims of the Ericksons 
and granted the affirmative judgment 
prayed for by the trustee. On February 
8 , 1961, the Ericksons filed their petition 
for review by this court of the referee’s 
order. 

Neither Section 60 (“Preferred credi¬ 
tors”) nor Section 67 (“Liens and fraud¬ 
ulent transfers”) of the Bankruptcy Act 
(11 U.S.C.A. §§ 96 and 107) is applica¬ 
ble in this case because these sections 
apply only to transactions made wuthin 
four months of bankruptcy, and the 
transaction here set aside by the referee 
took place in February 1958, some seven¬ 
teen months before the commencement 
of the bankruptcy proceedings in July 
1959. Therefore, the referee apparently 
based his decision upon Section 70, sub. 
e of the Bankrupcty Act (11 U.S.C.A. 
§ 110, sub. e). 1 

[1] The validity of the bankrupt’s 
transfer of property made more than 

I. “§ 110. Title to property 

***** 

“(e)(1) A transfer made or suffered 
or obligation incurred by a debtor ad¬ 
judged a bankrupt under this title which, 
under any Federal or State law applica¬ 
ble thereto, is fraudulent as against or 
voidable for any other reason by any 
creditor of the debtor, having a claim 
provable under this title, shall be null 
and void as against the trustee of such 
debtor. 

“(2) All property of the debtor affected 
by any such transfer shall be and remain 


four months before bankruptcy, and at¬ 
tacked under 11 U.S.C.A. § 110, sub. e, 
must be determined by state law; if a 
creditor of the bankrupt could have 
avoided the transfer under state law, the 
trustee may do the same. Stellwagen v. 
Clum, 1918, 245 U.S. 605, 38 S.Ct. 215, 62 
L.Ed. 507; Irving Trust Co. v. Kamin¬ 
sky, D.C.S.D.N.Y.1937, 19 F.Supp. 816. 

Thus, it is necessary to turn to Cali¬ 
fornia law in order to determine whether 
the transfer of money and notes by the 
bankrupt corporation to petitioners on 
February 20, 1958, could be set aside 
by the bankrupt’s creditors, and hence 
by the trustee. 

[2] Under the Uniform Fraudulent 
Conveyance Act, §§ 3439.01 to 3439.12, 
inclusive, of the California Civil Code, a 
creditor may set aside a conveyance by 
his debtor which is fraudulent as to the 
creditor. 

There are two sections of the Act 
which define conveyances fraudulent as to 
the creditor: 

“§ 3439.04. Conveyances, etc., 
deemed fraudulent: Transaction 
rendering debtor insolvent. Every 
conveyance made and every obliga¬ 
tion incurred by a person who is or 
will be thereby rendered insolvent is 
fraudulent as to creditors without 
regard to his actual intent if the con¬ 
veyance is made or the obligation in¬ 
curred without a fair consideration.” 

“§ 3439.07. Transaction entered 
into with intent to hinder or defraud 
creditors. Every conveyance made 
and every obligation incurred with 
actual intent, as distinguished from 

a part of his assets and estate, dis¬ 
charged and released from such transfer 
and shall pass to, and every such trans¬ 
fer or obligation shall be avoided by, 
the trustee for the benefit of the estate: 

* * * The trustee shall reclaim 

and recover such property or collect its 
value from and avoid such transfer or 
obligation against whoever may hold or 
have received it, except a person as to 
whom the transfer or obligation speci¬ 
fied in paragraph (1) of this subdivision 
is valid under applicable Federal or State 
laws.” 
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intent presumed in law, to hinder, 

delay, or defraud either present or 

future creditors, is fraudulent as to 

both present and future creditors.” 

It may be noted parenthetically that the 
term “conveyance” as used in the Act in¬ 
cludes the payment of money. California 
Civil Code § 3439.01. 

It must now be determined whether 
either of these sections would enable a 
creditor of the bankrupt corporation 
herein to set aside the corporation’s 
transfer of money and notes to petition¬ 
ers on February 20, 1958. 

[3] Under § 3439.04, the actual in¬ 
tent of the transferor is immaterial: 
the conveyance is conclusively presumed 
fraudulent as to his creditors if the con¬ 
veyance is made without fair considera¬ 
tion while the transferor is insolvent, or 
if he will by the conveyance be rendered 
insolvent. In re Boggs’ Estate, 1942, 19 
Cal.2d 324, 121 P.2d 678; Allee v. Shay, 
1928, 92 Cal.App. 749, 268 P. 962; Ben¬ 
son v. Harriman, 1921, 55 Cal.App. 483, 
204 P. 255. 

[4-6] Insolvency must exist at the 
time of the transfer or must result there¬ 
from, to render the transfer fraudulent 
as to creditors. Miller v. Keegan, 1949, 
92 Cal.App.2d 846, 207 P.2d 1073. As a 
general rule, solvency and not insolvency 
is to be presumed, Id., and subsequent 
insolvency is not in itself sufficient foun¬ 
dation for an inference of insolvency at 
the time of the conveyance. Tainter v. 
Broderick Land & Investment Co., 1918, 
177 Cal. 664, 171 P. 679. In the instant 
case the referee made no finding, and 
there is nothing in the record to indicate, 
that the bankrupt corporation was in¬ 
solvent when it conveyed the notes and 
cash to petitioners, or was rendered in¬ 
solvent by the conveyance. Therefore, § 
3439.04 does not render fraudulent the 
corporation’s conveyance of cash and 
notes even if the consideration received 
by the corporation was inadequate, be¬ 
cause a conveyance without consideration 
is not fraudulent as to creditors if made 
at a time when the transferor was sol¬ 
vent. Tokar v. Redman, 1956, 138 Cal. 


App.2d 350, 291 P.2d 987; Fissel 
Monroe, 1917, 33 Cal.App. 75s j 16g 
607; White v. Besse, 1904, 145 Cal. 

78 P. 649; Morgan v. Hecker, 1888 ri 
Cal. 540, 16 P. 317. ’ 4 

[7] Under § 3439.07 a transfer mad 
with actual intent to defraud credito/ 
is fraudulent as to any creditor, regard 3 
less of whether the debtor-transferor was 
insolvent at the time of the transfer 
Freeman v. La Morte, 1957, 148 Cal \ PT3 ' 
2 d 670, 307 P.2d 734; Security-First 
Nat. Bank of Los Angeles v. Bruder 
1941, 44 Cal.App.2d 767,. 113 P.2d 3! 
Adams v. Bell, 1936, 5 Cal.2d 697, 56 P.2d 
208; Alpha Hardware & Supply Co. v. 
Ruby Mines Co., 1929, 97 Cal.App. 508 
275 P. 984. 

In order to enable the corporation’s 
creditors, and hence the trustee, to set 
aside the conveyance under § 3439.07, it 
must appear that the transferor corpo¬ 
ration made the conveyance with actual 
intent to hinder, delay or defraud present 
or future creditors. The question of ac¬ 
tual intent is of controlling importance 
under this section. Millard v. Epsteen, 
1943, 58 Cal.App.2d 612, 137 P.2d 717. 

[8] An actual intent to defraud cred¬ 
itors is not usually found as a matter of 
law from the existence of any given set 
of facts, but must be proved just as any 
other material fact. The court must 
infer or find the existence of a fraudulent 
intent from the .evidence, and may not 
declare the transaction void as a matter 
of law because of the appearance of what 
are frequently called “badges of fraud”. 
However, because of the nature of an ac¬ 
tion to set aside a conveyance, direct 
proof of the fraudulent intent of the par¬ 
ties is often impossible. For this reason, 
and because the intent of the parties and 
the facts of the transaction are peculiarly 
within the knowledge of those sought to 
be charged with fraud, proof must come 
by inference from the circumstances sur¬ 
rounding the transaction and the rela¬ 
tionship and interests of the parties. In¬ 
dicia of fraud that might be insufficient 
when considered separately may, by their 
number and association when considered 
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together, suffice as strong evidence of 
fraudulent intent. See 23 Cal.Jur.2d, 
Fraudulent Conveyances § 40, pages 489- 
49O, and cases cited therein. 

The referee detected what he consider¬ 
ed “badges of fraud” in the activities of 
Spangler and thought that the Ericksons 
“realized that they had made a very poor 
deal” and wanted to “get out”. 2 No 
doubt petitioners escaped from an un¬ 
profitable venture by selling their part¬ 
nership interest to the corporation for 
S25,000. However, when all of the cir¬ 
cumstances surrounding the conveyance 
are considered, it is difficult, if not im¬ 
possible, to find any actual intent on the 
part of the corporation to defraud its 
creditors by paying the Ericksons $25,- 
000 for their 45% interest in the part¬ 
nership. It is not alleged or shown by 
the record that the corporation had any 
creditors at the time of the conveyance 
and the principal immediate “future 
■creditor” indicated at the time was the 
Bank of America National Trust and 
Savings Association. The Bank appar¬ 
ently did not think there was any intent 
to defraud. Indeed it released the Erick¬ 
sons as guarantors of a $45,000 loan and 
accepted the corporation in lieu thereof. 3 
With the facilities for investigation 
which were available to the Bank it ap¬ 
parently determined that the corporation 
was a good credit risk. 

[9] The referee made no finding as 
to fraud on anyone’s part, but concluded 
as a matter of law that petitioners’ sale 
of their partnership interest was fraud¬ 
ulent. This conclusion cannot stand, in- 

2. (Pages 2-5 Transcript of proceedings 
of December 22, 1960) “The Referee: 
Well, one point in this case, counsel, 
that strikes me is that it was just 
basically a fraudulent transaction right 
from the beginning. I am going to let my 
hair down and be frank. I think that 
everything Mr. Spangler had had his 
finger in as far as this case is con¬ 
cerned smells of - fraud * * *. The 

only one who has ever profited in any 
way in any of these transactions is Mr. 
Spangler, and he has rather consistently 
profited, to the extent of $1500.00 a 
month that he has drawn out. * * * 

There are certain badges of fraud that 


asmuch as the record is entirely devoid 
of evidence from which the transferor’s 
actual intent to defraud its creditors can 
be inferred. 

The referee made a finding that the 
Board of Directors of the corporation 
had never authorized the purchase of the 
Ericksons’ interest in the partnership 
and concluded that the transaction was 
therefore void. 

California Corporations Code § 3901 
(b) provides that a corporation shall not 
sell, lease, convey, exchange, transfer, or 
otherwise dispose of all or substantially 
all of its property and assets except un¬ 
der authority of a l’esolution of its board 
of directors and with the approval of the 
principal terms of the transaction and 
the nature and amount of the considera¬ 
tion by vote or written consent of share¬ 
holders entitled to exercise a majority of 
the voting power of the corporation. It 
has been held that this section was en¬ 
acted for the benefit of the stockholders 
and creditors of the selling corporation, 
and that they alone can object to the 
mode of transfer. Solorza v. Park Wal¬ 
ter Co., 1948, 86 Cal.App.2d 653, 195 P. 
2d 523; Gunther v. Thompson, 1931, 211 
Cal. 631, 296 P. 611. 

[10] There is nothing in the record 
to indicate that $25,000 constituted all, 
or substantially all, of the corporation’s 
assets at the time of the conveyance. 
Hence, a creditor of the corporation could 
not attack its conveyance of $25,000 to 
petitioners on the ground that such con¬ 
veyance was not authorized by the board 
of directors. It follows that the trustee 

I see in this case, and while Mr. Spangler 
is the chief actor as far as all of this 
fraud goes, the Ericksons had certain 
knowledge of the situation which is de¬ 
terminative of their rights * * * I 

think * * * they realized that they 

had made a very poor deal * * * and 

they * * * wanted to get out.” 

3. (Page 5 Transcript of proceedings of 
December 22, 1980) “The Referee: 
But they were liable at that time for 
$45,000.00, and the bank wouldn’t re¬ 
lease them until the bank had satis¬ 
fied itself the corporation was taking 
over these obligations * * * ” 
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likewise cannot set aside the conveyance 
on this ground because 11 U.S.C.A. § 110, 
sub. e gives the trustee no greater rights 
than the bankrupt’s creditor possesses; 
if the creditor cannot succeed in setting 
aside the conveyance under the applica¬ 
ble state law, neither can the trustee suc¬ 
ceed. 

The referee’s order of February 2, 
1961, sustaining the trustee's objections 
to petitioners’ claims, disallowing the 
claims and directing each petitioner to 
pay the trustee the sum of $6,624.98, is 
reversed. Counsel for petitioners is di¬ 
rected to prepare, serve and lodge a for¬ 
mal order pursuant to local Rule 7, West’s 
Ann.Cal.Code. 



Roy Charles BUNDLE, Plaintiff, 
v. 

Robert Lee WYRICK et al.. Defendants. 

Robert M. BREWER, Plaintiff, 
v. 

Roy Charles BUNDLE, Defendant. 

Mrs. Evelyn BUNDLE, Plaintiff, 
v. 

Robert Lee WYRICK et al., Defendants. 

Civ. A. Nos. 163-0-59,164-0-59, 
101-0-60. 

United States District Court 

Middle District North Carolina, 
Greensboro Division. 

June 19, 1961. 


Action arising out of collision be¬ 
tween defendants’ automobile, which al¬ 
legedly was stopped in northbound lane 
behind automobile waiting to make left 
turn, and southbound truck after plain¬ 
tiffs’ automobile was driven into south¬ 
bound lane by rear end impact of anoth¬ 


er automobile. The District Court, 
Hayes, J., after verdict for plaintiff 
against various defendants and on de¬ 
fendants’ motion for new trial, held, in- 
ter alia, that evidence was sufficient to 
support finding that defendant driver had 
been negligent in failing to stop or avoid 
collision when he could have foreseen 
that his lane would be encroached upon. 

Motion denied. 


1. Federal Civil Procedure <3=2152 

If evidence and legitimate inferenc¬ 
es to be drawn raise issue of fact, it is 
duty of court to submit issues to jury. 

2. Automobiles <3=150 

Under North Carolina law, driver is 
responsible not only for what he saw, but 
what he could have seen if he had kept 
constant outlook in direction he was trav¬ 
eling, by exercising ordinary care. 

3. Automobiles <3=170(12) 

Under North Carolina law, a motor¬ 
ist, although in proper lane of traffic, 
must exercise ordinary care to avoid in¬ 
juring persons or vehicles in his lane if 
he discovers that peril or if he could have 
discovered it by exercise of ordinary care. 

4. Automobiles <3=244(10) 

Evidence in action arising out of col¬ 
lision between defendants’ southbound 
truck and plaintiffs’ northbound automo¬ 
bile which allegedly was forced into de¬ 
fendants’ lane when struck from behind 
by second automobile, was sufficient to 
support finding that defendant driver had 
been negligent in failing to stop or avoid 
collision when he could have foreseen 
that his lane would be encroached upon. 

5. Automobiles <^=146 

Under North Carolina law, a driver 
may be liable if, by exercise of ordinary 
care, he might have foreseen- that some 
injury would result from his act or omis¬ 
sion, or that consequences of generally 
injurious nature might have been ex¬ 
pected. 

6. Negligence <^=62(3) 

Under North Carolina law, doctrine 
of insulating negligence of third party 
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UNITED STATES v. RUSH 
Cite m 738 FJd 497 (1984) 


UNITED STATES of America, Appellee, 
v. 

Donald Nixon RUSH, Larry Joseph Lan- 
celotti, Gregory Lee Lancelotti, Harry 
J. Shnurman, Robert Michael Cohen, 
Thomas G. Converse, David Earl John¬ 
son, Irving F. Imoberstag, Carl Eric 
Olsen, Jacob Shnurman, Randall Col¬ 
lins, Jeffrey Allen Brown, and David 
Nissenbaum, Defendants, Appellants. 

UNITED STATES of America, Appellee, 
v. 

Michael Lee RISOLVATO, 
Defendant, Appellant. 

UNITED STATES of America, Appellee, 
v. 

Charles LEATON, Defendant, Appellant. 
Nos. 83-1177, 83-1391 and 83-1463. 

United States Court of Appeals, 

First Circuit. 

Argued May 11, 1984. 

Decided June 27, 1984. 

Petitions for Rehearing Denied 
July 26, 1984. 

Fifteen defendants were convicted in 
the United States District Court for the 
District of Maine, Edward Thaxter Gig- 
noux, Senior District Judge, on one or both 
counts under two-count indictment charg¬ 
ing possession of marijuana with intent to 
distribute and conspiracy to possess mari¬ 
juana with intent to distribute, and they 
appealed. The Court of Appeals, Bownes, 
Circuit Judge, held that" (1) defendants’ 
rights under Speedy Trial Act were not 
violated; (2) First Amendment free exer¬ 
cise of religion clause did not protect de¬ 
fendants’ possession of marijuana with in¬ 
tent to distribute on ground that use of the 
marijuana was an integral part of their 
religious practice; (3) defendants, as mem¬ 
bers of religious group for whom use of 
marijuana was integral part of their reli¬ 
gious practice, were not entitled as matter 


of equal protection to religious exemption 
from marijuana laws on same terms as 
peyote exemption granted Native American 
Church; (4) trial court did not abuse its 
discretion in denying severance motions; 
(5) evidence was sufficient to sustain con¬ 
victions; and (6) trial court adequately in¬ 
vestigated possibility of jury taint. 

Affirmed. 


1 . Criminal Law <5=577.10(4) 

Exclusion of time for pretrial motions 
in computing time within which trial must 
commence under Speedy Trial Act is auto¬ 
matic; a showing of actual delay is not 
required. 18 U.S.C.A. § 3161(h)(1)(F). 

2. Criminal Law <$=577.10(8) 

Time from defendants’ filing of pre¬ 
trial motion to preserve evidence to date of 
hearing on that motion was excludable in 
computing time within which trial had to 
commence under Speedy Trial Act. 18 U.S. 
C.A. § 3161(h)(1)(F). 

3. Criminal Law <$=577.10(4, 8) 

Where Government filed pretrial mo¬ 
tion for “order permitting destruction of 
seized marijuana” on October 24, 1980, 
where starting point for computing speedy 
trial limit was October 30, 1980, and where 
defendants filed motion to preserve evi¬ 
dence on November 7, 1980, time from Oc¬ 
tober 30 until November 7 was excludable 
in computing time within which trial was to 
commence under Speedy Trial Act. 18 U.S. 
C.A. § 3161(h)(1)(F). 

4. Criminal Law <$=577.10(8) 

Where codefendants filed suppression 
motions on’ November 21, 1980, Govern¬ 
ment filed opposition on February 4, 1981, 
evidentiary hearing was held on February 
23-26, and oral argument took place on 
March 17, 1981, time from November 21, 
1980, through March 17, 1981, was “rea¬ 
sonably necessary” delay, and thus, the 
entire period was excludable for purpose of 
computing time limit under Speedy Trial 
Act. 18U.S.GA.§ 3161(h)(1)(F). 
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5. Criminal Law <5=577.10(5) 

Speedy Trial Act provision for reason¬ 
able period of delay when defendant is 
joined for trial with a codefendant as to 
whom time for trial has not run and no 
motion for severance has been granted 
stops speedy trial clock for one defendant 
in same manner and for same amount of 
time as for all codefendants. 18 U.S.C.A. 
§ 3161(h)(7). 

6 . Criminal Law <5=577.10(8) 

Exclusions of periods of delay result¬ 
ing from pretrial motions from computing 
time limits under Speedy Trial Act applied 
to all codefendants as to whom no motion 
for severance had been granted. 18 U.S. 
C.A. § 3161(h)(1)(F), (h)(7). 

7. Criminal Law <5=577.10(5) 

Although trial court’s order condition¬ 
ally severed trials of several codefendants, 
speedy trial time exclusions under Speedy 
Trial Act provision for exclusion of reason¬ 
able period of delay when defendant is 
joined for trial with codefendant as to 
whom time for trial has not run and no 
motion for severance has been granted 
would be computed, with respect to pro¬ 
ceedings after entry of the order, as if the 
severance motion had been denied at the 
outset, where the precondition for sever¬ 
ance never came about and the severance 
order never became effective. 18 U.S’.C.A. 
§ 3161(h)(1)(F). 

8. Criminal Law <5=577.10(4). 

Automatic exclusion from computation 
of speedy trial limits for delay reasonably 
attributable to any period, not to exceed 30 
days, during which any proceeding concern¬ 
ing defendant is actually under advisement 
by the court cannot be extended beyond 30 
days without resort, to. another source of 
excludable time,,-such as; an- “ends of judg¬ 
ment” continuance under Speedy Trial. Act 
provision- ,18 U.S.C.A. § 3161(h)(l)(J). 
(h)( 8 ).-.; - 

0. Criminal Law «=577.10(4> ' — 

Of 98 days that elapsed between oral 
argument and ruling on suppression mo¬ 
tions, only 30 were excludable under provi¬ 
sion of Speedy Trial Act for exclusion of 


period during which any proceeding con¬ 
cerning defendant is actually under advise¬ 
ment by the court. 18 U.S.C.A. 
§ 3161(h)(l)(J). 

10. Criminal Law <s=577.10(4> 

Pretrial offer of proof was not pretrial 
motion as would trigger Speedy Trial Act 
provision for exclusion of time for pretrial 
motions. 18 U.S.C.A. § 3161(h)(1), (h)( 1 )(F). 

11 . Criminal Law <5=577.10(5) 

Speedy trial clock stopped while ten of 
codefendants in case were being tried on 
similar charges in another court. 18 U.S. 
C.A. § 3161(h)(1)(D). 

12 . Criminal Law <£=615 

Although reasons for grant of continu¬ 
ance under provision of Speedy Trial Act 
must be reasonably explicit, they need not 
be given at time the continuance is grant¬ 
ed; purposes of the requirement, to ensure 
careful consideration of relevant factors by 
trial court and to provide reviewable record 
on appeal, are both served if text of the 
order, taken together with more detailed 
subsequent statements, adequately explain 
factual basis for the continuance under rel¬ 
evant criteria. 18 U.S.C.A. § 3161(h)(8). 

13. Criminal Law <5=611 

Although trial court may not merely 
incorporate by reference reasons for grant¬ 
ing continuance under provision of Speedy 
Trial Act, it is not neces'sary for the court 
to articulate basic. facts where they are 
obvious and set forth in motion for continu¬ 
ance. 18 U.S.C.A- § 3161(h)(8). 

14. Criminal Law <5=581‘- 

Trial court’s grant of continuance be¬ 
cause of trial of several codefendants on 
similar charges in another court was prop¬ 
erly grounded in relevant criteria under 
Speedy Trial Act provision for exclusion of 
period of delay resulting from continuance. 
18 U.S.C.A. § 3161(h)(8)(B), (h)( 8 XB)(i, ii, 
iv); 

15. Criminal Law «=577.1(K8(h“ 

Although defendant® do not bear pri¬ 
mary responsibility for alerting trial court 
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to speedy trial deadlines, defendants may 
not deliberately obtain continuance for 
their own convenience in face of speedy 
trial concerns articulated by trial court and 
then later claim that the court abused its 
discretion in granting the requested contin¬ 
uance. 18 U.S.C.A. § 3161(h)(8). 

16. Criminal Law 5=615 

It is generally preferable to limit a 
continuance to a definite period for sake of 
clarity and certainty. 18 U.S.C.A. 
§ 3161(h)(8). 

17. Criminal Law <5=577.10(4) 

Even if trial court’s open-ended contin¬ 
uance, granted under Speedy Trial Act pro¬ 
vision for exclusion of periods of delay 
resulting from continuance, and granted 
because of trial of several of the codefend¬ 
ants in the case in another jurisdiction, was 
construed to last for only 30 days from end 
of the other trial, there was no Speedy 
Trial Act violation. 18 U.S.C.A. §§ 3161 et 
seq., 3161(h)(8). 

18. Criminal Law <5=577.10(8) 

Time from filing of two defendants’ 
motions to dismiss on double jeopardy 
grounds through date on which court ruled 
on both of the motions was excludable un¬ 
der Speedy Trial Act with respect to all 
codefendants in the case, aside from sev¬ 
ered defendants. 18 U.S.C.A. 
§ 3161(h)(l)(E, J), (h)(7). 

19. Criminal Law <5=577.10(8) 

Automatic exclusion took effect under 

Speedy Trial Act from date on which sever¬ 
al codefendants in case filed their interlocu¬ 
tory appeal from trial court’s denial of mo¬ 
tion to dismiss on double jeopardy grounds. 
18 U.S.C.A. § 3161(h)(1)(E). 

20. Criminal Law 5=577.10(8) 

In case in which two of several code¬ 
fendants took interlocutory appeal and 
records of the two codefendants were kept 
together, at least with implied consent of 
both defendants, in the Court of Appeals 
until second appeal was finally decided, 
speedy trial clock stopped with respect to 
all codefendants through date on which 
Court of Appeals issued its mandate in the 
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second appeal. 18 U.S.C.A. § 3161(h)(1)(E), 
(h)(7). 

21. Criminal Law 5=577.1 

Provision of Speedy Trial Act that trial 
shall not commence less than 30 days from 
date on which defendant first appears 
through counsel was not violated where 
defendants were promptly arraigned on 
original indictment in 1980 and where trial 
began on December 7, 1982, notwithstand¬ 
ing fact that defendants were arraigned on 
superceding indictment on day before trial, 
in that defendants rejected one-week con¬ 
tinuance offered by trial court on Decem¬ 
ber 6, 1982, and defendants appeared to be 
entirely responsible for delay in their ar¬ 
raignment. 18 U.S.C.A. § 3161(c)(2). 

22. Constitutional Law 5=84(1) 

Absolute constitutional protection af¬ 
forded freedom of religious beliefs does not 
extend without qualification to religious 
conduct. U.S.C.A. Const.Amend. 1. 

23. Constitutional Law 5=84(1) 

When a law is challenged as interfer¬ 
ing with religious conduct, constitutional 
inquiry involves questions whether the 
challenged law interferes with free exer¬ 
cise of a religion, whe:her the challenged 
law is essential to accomplish an overriding 
government objective, and whether accom¬ 
modating the religious practice would un¬ 
duly interfere with fulfillment of the gov¬ 
ernmental interest U.S.C.A. Const. 
Amend. 1. 

24. Constitutional Law 5=84.5(7) 

First Amendment free exercise of reli¬ 
gion clause did not exempt from marijuana 
laws members of religious group for whom 
use of marijuana was integral part of their 
religious practice. Comprehensive Drug 
Abuse Prevention and Control Act of 1970, 
§§ 401(b)(6), 406, 21 U.S.C.A. §§ 841(b)(6), 
846; U.S.C.A. ConstAmend. 1. 

25. Constitutional Law 5=250.1(1) 
Members of religious group for whom 

use of marijuana was integral part of their 
religious practice were not entitled as mat¬ 
ter of equal protection to religious exemp¬ 
tion from marijuana laws on same terms as 
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peyote exemption granted the Native 
American Church. Comprehensive Drug 
Abuse Prevention and Control Act of 1970, 
§§ 401(b)(6), 406, 21 U.S.C.A. §§ 841(b)(6), 
846; U.S.C.A. Const.Amends. 1, 14. 

26. Criminal Law <^>622.2(1) 

In prosecution for conspiracy to pos¬ 
sess marijuana with intent to distribute and 
for possession of marijuana with intent to 
distribute, trial court did not abuse its dis¬ 
cretion in denying severance to two groups 
of eight defendants, one of which asserted 
defense contesting both elements of pos¬ 
session and intent, the other of which con¬ 
tested only the element of intent. Compre¬ 
hensive Drug Abuse Prevention and Con¬ 
trol Act of 1970, §§ 401(b)(6), 406, 21 U.S. 
C.A. §§ 841(b)(6), 846; Fed.Rules Cr.Proc. 
Rule 14, 18 U.S.C.A. 

27. Criminal Law <£=622.2(8) 

In prosecution for possession of mari¬ 
juana with intent to distribute and conspir¬ 
acy to possess marijuana with intent to 
distribute in which one group of defendants 
asserted defense contesting both elements 
of possession and intent and another group 
of defendants asserted defense contesting 
only element of content, any “spillover ef¬ 
fect" on defendants contesting both ele¬ 
ments caused by testimony presented by 
the other defendants concerning quantity 
and methods of marijuana consumption by 
religious group to which the defendants 
belonged was cured by trial court’s instruc¬ 
tions. Comprehensive Drug Abuse Preven¬ 
tion and Control Act of 1970, §§ 401(b)(6), 
406, 21 U.S.C.A. §§ 841(b)(6), 846; Fed. 
Rules Cr.Proc.Rule 14, 18 U.S.C.A. 

28. Conspiracy @=47(12) 

Drugs and Narcotics @=123 

In prosecution for possession of mari¬ 
juana with intent to distribute and conspir¬ 
acy to possess marijuana with intent to 
distribute, evidence, including common as¬ 
sociation, giving of false names to arrest¬ 
ing officers, attempted flight, finding of 
large amounts of marijuana in plain view, 
and lack of convincing alternative explana¬ 
tions, was sufficient to sustain convictions. 

* Of the District of Rhode Island, sitting by desig- 


Comprehensive Drug Abuse Prevention 
and Control Act of 1970, §§ 401(b)(6), 406, 
21 U.S.C.A. §§ 841(b)(6), 846. 

29. Criminal Law @=868 

Trial court adequately investigated 
possibility of jury taint where single juror 
who indicated slightest ground for concern 
was promptly excused, ar.d where remain¬ 
ing jurors were regularly questioned as to 
whether they had been exposed to media 
reports inadvertently or otherwise. 


James R. Cook, Des Moines, Iowa, with 
whom Cook & Waters Law Firm, and Wil¬ 
liam Kutmus, Des Moines, Iowa, were on 
brief, for appellants. 

James L. Sultan, Boston, Mass., by ap¬ 
pointment of the Court, for Jacob Shnur- 
man. 

James D. Poliquin, Portland, Me., by ap¬ 
pointment of the Court, and Norman & 
Hanson on brief, for Thomas G. Converse. 

Irving F. Imoberstag on brief, pro se. 

Carl Eric Olsen on brief, pro se. 

Jeffrey Allen Brown on brief, pro se. 

Margaret D. McGaughey, Asst. U.S. 
Atty., Portland, Me., with whom Richard S. 
Cohen, U.S. Atty., Portland, Me., and Jay 
P. McCloskey, Asst. U.S. Atty., Bangor, 
Me., were on brief, for appellee. 

Before COFFIN and'BOWNES, Circuit 
Judges, and PETTINE,* Senior District 
Judge. 

BOWNES, Circuit Judge. 

These appeals are taken by fifteen men 
convicted after a jury trial of one or both 
counts under a two-count indictment charg¬ 
ing them with (a) conspiracy to possess 
marijuana with intent to distribute, 21 
U.S.C. §§ 846 & 841(b)(6), and (b) posses¬ 
sion of marijuana with intent to distribute, 
21 U.S.C. §§ 841(a)(1) & 841(b)(6). Appel¬ 
lants’ principal claims are that their speedy 
trial rights were violated, that some of 
them were denied the opportunity to raise 

nation. 
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the free exercise clause of the first amend¬ 
ment as a legally sufficient defense, and 
that motions for severance were improper¬ 
ly denied. We affirm the convictions. 

I. BACKGROUND 

The evidence may be summarized as fol¬ 
lows. On May 20, 1980, an isolated piece 
of property in Stockton Springs, Maine, 
was purchased by appellant D. Nissenbaum 
under the alias Arkin. The so-called Arkin 
property included several buildings with 
storage facilities. Five days later, an iso¬ 
lated shorefront property on Deer Isle, 
Maine, equipped with a deepwater dock and 
four buildings, was purchased with a $100,- 
000 down payment in the name of a Paula 
Leurs. Suspecting that the two properties 
might be used for illegal drug trafficking, 
law enforcement agents established sur¬ 
veillance of both properties in August, 
1980. 

On the evening of October 19, 1980, a 
pickup truck was observed leaving the Ar¬ 
kin property loaded with material; it ar¬ 
rived at the Leurs property around 9:30 
p.m. Shortly after 9:00 p.m., a dozen peo¬ 
ple were observed on the Leurs property 
carrying large objects, later identified as 
Zodiac rubber boats, down to the dock. 
Just after midnight the JUBILEE, a large, 
oceangoing vessel, was observed approach¬ 
ing from the open sea. It followed the 
shoreline towards the Leurs property with¬ 
out navigational lights, dropped anchor and 
cut its engines approximately one-tenth of 
a mile from the Leurs dock. Over a three- 
hour period, three rubber boats holding 
two people each made numerous trips be¬ 
tween the dock area and the JUBILEE, 
transporting bales of what was later identi¬ 
fied as marijuana from the JUBILEE to 

1. D. Rush, L. Lancelotti, G. Lancelotti, Leaton, 

H. Shnurman, Risolvato, Cohen, Converse, 

Johnson and J. Shnurman. 

2. Imoberstag and Olsen. 

3. Collins and Brown. 

4. Middleton, D. Rush, L. Lancelotti, G. Lancelot¬ 
ti, Leaton, H. Shnurman, Risolvato, Cohen, Con- 


2d 497 (1984) 

shore. The bales, after having been 
brought ashore, were loaded into pickup 
trucks and transported further inland. 

The unloading of the marijuana bales 
continued for roughly ;hree hours. At 3:05 
on the morning of October 20, federal and 
state law enforcement officers entered the 
Leurs property in police cars with blue 
lights flashing. As the officers emerged 
from the cars and approached the dock 
area on foot, the people gathered there 
began to run away into the woods. The 
officers fanned out in pursuit. Ten of the 
appellants were apprehended at the time of 
the raid in the shore area and in the woods 
nearby, 1 and two more were later found 
crouched in a hollow a short distance from 
the dock. 2 Approximately twenty tons of 
marijuana were seized. 

When the raid began, the JUBILEE cut 
anchor and proceeded out to sea, pursued 
by a police patrol boat, a coast guard 
search-and-rescue boat, and then a coast 
guard cutter. The JUBILEE was finally 
intercepted and boarded after a protracted 
chase by the cutter, and the four-man crew, 
including two of the present appellants, 3 
was arrested. 

Twenty-three people were arrested in 
connection with the October 20 raid and 
named in the original indictment returned 
on October 29, 1980. 4 A twenty-fourth de¬ 
fendant, D. Nissenbaum, was added in a 
superseding indictment. By the time trial 
commenced in December, 1982, however, 
two defendants had become fugitives, an¬ 
other two had pleaded nolo contendere, and 
charges had been dismissed as to four oth¬ 
ers, leaving a total of sixteen defendants 
facing trial on the conspiracy and posses¬ 
sion with intent charges. 5 Of these, five 

verse, Johnson, Booth, Hanson, Imoberstag, Ol¬ 
sen, J. Shnurman, J. Tranmer, C. Nissenbaum, 
D. Woodward, B. Rush, O’Hara, Collins, Brown 
and Lawler. 

5. D. Rush, L. Lancelotti, G. Lancelotti, Leaton, 
H. Shnurman, Risolvato, Cohen, Converse, 
Johnson, Hanson, Imoberstag, Olsen, J. Shnur¬ 
man, Collins, Brown and D. Nissenbaum. 
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were convicted on both counts, 6 one on the 
first count only, 7 nine on the second count 
only, 8 and one was acquitted on both 
counts. 9 

II. SPEEDY TRIAL ACT 

The Speedy Trial Act of 1974, as amend¬ 
ed, 18 U.S.C. §§ 3161 et seq., requires that 
trial commence within a specified time lim¬ 
it: 

In any case in which a plea of not guilty 
is entered, the trial of a defendant 
charged in an information or indictment 
with the commission of an offense shall 
commence within seventy days from the 
filing date (and making public) of the 
information or indictment, or from the 
date the defendant has appeared before a 
judicial officer of the court in which such 
charge is pending, whichever date last 
occurs. 

18 U.S.C. § 3161(c)(1). The same section, 
however, also provides that certain “peri¬ 
ods of delay shall be excluded ... in com¬ 
puting the time within which the trial ... 
must commence.’’ Id., § 3161(h). In the 
absence of excludable delay under (h), the 
starting point for computing the seventy- 
day limit under (c) in this case would be 
October 30, 1980, the day after the original 
October 29 indictment. 10 See Fed.R. 
Crim.P. 45(a); Committee on the Adminis¬ 
tration of the Criminal Law, Judicial Con¬ 
ference of the United States, Guidelines to 
the Administration of the Speedy Trial 
Act of 1974, as Amended [hereinafter 
Guidelines ] at 22-23; United States v. 
Mers, 701 F.2d 1321, 1332 n. 6 (11th Cir.), 

cert, denied, — U.S.-, 104 S.Ct. 482, 

78 L.Ed.2d 679 (1983). 

[1] Among the time exclusions for “oth¬ 
er proceedings concerning the defendant” 

6. D. Rush, L. Lancelotti, Cohen, Collins and 
Brown. 

7. D. Nissenbaum's motion for a judgment of 
acquittal at the conclusion of the evidence was 
granted with respect to the second count; his 
case went to the jury only on the conspiracy 
count. 


are periods of “delay resulting from any 
pretrial motion, from the filing of the mo¬ 
tion through the conclusion of the hearing 
on, or other prompt disposition of, such 
motion.” 18 U.S.C. § 3161(h)(1)(F). The 
exclusion for pretrial motions is automatic; 
a showing of actual delay is not required. 
United States v. Novak, 715 F.2d 810, 813 
(3d Cir.1983), cert, denied sub nom. Ware 

v. United States, — U.S. -, 104 S.Ct. 

1293, 79 L.Ed.2d 694 (1984); United States 
v. Brim, 630 F.2d 1307 (8th Cir. 1980), cert, 
denied, 452 U.S. 966, 101 S.Ct. 3121, 69 
L.Ed.2d 980 (1981). The length of time 
excludable under (h)(1)(F) is limited to 
“such delay as is reasonably necessary 
from the time of filing a pretrial motion to 
the time of conducting a hearing on it or 
completing submission of the matter to the 
court for decision.” United States v. 
Mitchell, 723 F.2d 1040, 1047 (1st Cir.1983). 

[2,3] The defendants’ first pretrial mo¬ 
tion was a motion to preserve evidence, 
filed on November 7, 1980, by Booth and 
joined by other defendants. A hearing on 
that motion was held on November 25, 
1980, and it was agreed at that time that no 
court action was required. The time from 
November 7 through November 25 was 
clearly excludable under (h)(1)(F), and the 
district court so found. The government, 
however, points out that a government pre¬ 
trial motion for an “order permitting de¬ 
struction of seized marijuana” had been 
filed on October 24, 1980, before the 
speedy trial clock was even set. A hearing 
on this motion was held on November 25, 
and it was granted in an order dated De¬ 
cember 18. The government’s motion thus 
overlapped the defendants’, and we find 
that the time from October 30 until the 

8. G. Lancelotti, Leaton, H. Shnurman, Risolva- 
to, Converse, Johnson, Imoberstag, Olsen and J. 
Shnurman. 

9. Hanson. 

10. All of the twenty-four defendants except for 
D. Nissenbaum were named in ;he original Oc¬ 
tober 29 indictment. 
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filing of the defendants’ motion on Novem¬ 
ber 7 was excludable." 

[4] While the government’s and the de¬ 
fendants’ motions were still pending, de¬ 
fendants Booth and Middleton filed numer¬ 
ous additional pretrial motions in which 
other defendants joined, which indepen¬ 
dently gave rise to (h)(1)(F) exclusions. 
For purposes of speedy trial computations, 
the relevant motions are two suppression 
motions, both filed on November 21, 1980. 
The government filed an opposition on Feb¬ 
ruary 4, 1981, an evidentiary hearing was 
held on February 23-26, and oral argument 
took place on March 17, 1981. The record 
before us leaves no doubt that the time 
from November 21, 1980, through March 
17, 1981, was “reasonably necessary” un¬ 
der the standard adopted in Mitchell, 723 
F.2d at 1047. On the facts in this case, we 
must reject the argument to the contrary. 
See United States v. Gonsalves, 735 F.2d 
638, 641 (1st Cir.1984); United States v. 
Regilio, 669 F.2d 1169, 1172 (7th Cir.1981), 
cert, denied, 457 U.S. 1133, 102 S.Ct. 2959, 
73 L.Ed.2d 1350 (1982). We agree with the 
district court that this entire period was 
excludable under (h)(1)(F). 

[5] The (h)(1)(F) exclusion applies not 
only to the particular defendants who file 
or join in pretrial motions, but also to code¬ 
fendants whose trials have not been sev¬ 
ered and whose speedy trial time has not 
otherwise run out. Section (h)(7) provides 
an exclusion for “[a] reasonable period of 
delay when the defendant is joined for trial 
with a codefendant as to whom the time for 
trial has not run and no motion for sever¬ 
ance has been granted.” Every circuit 
court that has considered this provision has 
held in essence that “an exclusion applica¬ 
ble to one defendant applies to all code¬ 
fendants.” United States v. Edwards, 627 
F.2d 460, 461 (D.C.Cir.), cert, denied, 449 
U.S. 872, 101 S.Ct. 211, 66 L.Ed.2d 92 
(1980); see United States v. Tedesco, 726 
F.2d 1216, 1219 (7th Cir.1984); United 
States v. Campbell, 706 F.2d 1138, 1141 
(11th Cir.1983); United States v. Fogarty, 

11. The (h)(1)(F) exclusion applies whether the 

pretrial motion is filed before or after indict¬ 
ment. See S.Rep. No. 93-1021, 93d Cong., 2d 


692 F.2d 542, 546 (8th Cir.1982), cert, de¬ 
nied, 460 U.S. 1040, 103 S.Ct. 1434, 75 
L.Ed.2d 792 (1983); United States v. 
McGrath, 613 F.2d 361, 366 (2d Cir.1979), 
cert, denied sub nom. Buckle v. United 
States, 446 U.S. 967, 100 S.Ct. 2946, 64 
L.Ed.2d 827 (1980); see also Novak, 715 
F.2d at 814 (qualified by “reasonableness 
limitation”). 

We note that the Guidelines adopt a 
different interpretation of (h)(7). Under 
the Guidelines approach, an (h)(7) exclu¬ 
sion would be available only when a partic¬ 
ular defendant’s seventy days had already 
run and additional time was necessary to 
permit a joint trial with an unsevered code¬ 
fendant as to whom the seventy days had 
not yet run. See Guidelines at 52-53. 
The Guidelines approach represents a 
plausible application of the statutory text. 
It accurately allocates exclusions to defend¬ 
ants on an individual basis, thus minimizing 
the burden on individual defendants result¬ 
ing from joint trials and affording each 
defendant the fullest possible benefit of the 
Speedy Trial Act. At the same time, how¬ 
ever, the Guidelines approach considerably 
reduces the amount of excludable time in 
joint trials and puts pressure on trial courts 
to sever defendants or grant “ends of jus¬ 
tice” continuances routinely as soon as a 
single defendant’s seventy days expire, in 
order to avoid having even a single nonex¬ 
cludable day elapse thereafter. Moreover, 
the Guidelines approach calls for individu¬ 
al speedy trial computations which could 
easily become unmanageable in a multide¬ 
fendant case such as the present one. We 
cannot square such an interpretation with 
the congressional intent of avoiding waste 
of resources on unnecessary severances 
and separate trials. See Novak, 715 F.2d 
at 814-15; S.Rep. No. 93-1021, 93d Cong., 
1st Sess. 38 (1974) and S.Rep. No. 96-212, 
96th Cong., 1st Sess. 24-25, reprinted in 
A. Partridge, Legislative History of Title I 
of the Speedy Trial Act of 1974 135-36 
(Fed.Judicial Center 1980). The Guide- 

Sess. 32-33 (1974), reprinted in A. Partridge, 

Legislative History of Title I of the Speedy Trial 

Act of 1974 94 (FedJudicial Center 1980). 
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lines, of course, are not binding, and we 
find the reasons advanced by the Eleventh 
Circuit in Campbell compelling on this 
point. See 706 F.2d at 1141-43. There¬ 
fore, although we have not previously been 
directly confronted by the issue, see United 
States v. Brown, 736 F.2d 807, 809 (1st 
Cir.1984), we now join the Second, Third, 
Seventh, Eighth, Eleventh, and District of 
Columbia Circuits and hold that (h)(7) 
“stops the [speedy trial] clock for one de¬ 
fendant in the same manner and for the 
same amount of time as for all co-defend¬ 
ants.” Campbell, 706 F.2d at 1141. 

[6,7] Because of the (h)(7) exclusion, 
the (h)(1)(F) exclusions for the overlapping 
pretrial motions applied to all twenty-four 
defendants. 12 Up to March 17, 1981, there¬ 
fore, none of the seventy days had run on 
the speedy trial clock. On March 17, the 
same day on which the suppression motions 
were argued, the district court issued an 
order scheduling trial for May 18, 1981. 
At the same time, the court granted mo¬ 
tions to sever the trials of the three female 
defendants (J. Tranmer, C. Nissenbaum 
and D. Woodward) and denied the sever¬ 
ance motions of the remaining defendants 
“except as follows”: 

(a) The trial of those defendants who will 
assert a “First Amendment” defense 
shall be severed from the trial of those 
defendants who will not be asserting a 
“First Amendment” defense; 

(b) Each defendant shall advise the 
Court and the United States Attorney by 
Wednesday, April 15, 1981, as to whether 
or not he will be asserting a “First 
Amendment” defense; 

(c) Counsel for those defendants who 
will be asserting a “First Amendment” 
defense shall file with the Court and 
serve upon the United States Attorney 
by Wednesday, April 15, a joint memo¬ 
randum of law in support of said de- 

12. This and subsequent exclusions apply to D. 
Nissenbaum on the same basis as to the other 
defendants. Although D. Nissenbaum was first 
named in the superseding indictment returned 
on February 4, 1981, the speedy trial computa¬ 
tions with respect to him under the seventy-day 
time limit are the same as for the defendants 


fense; the Government shall similarly 
file with the Court and serve upon de¬ 
fendants' counsel by Monday, May 4, its 
responsive memorandum; 

(d) The trial of those defendants who 
will not be asserting “First Amendment” 
defense shall commence on Monday, May 
18, at 10:00 a.m. (estimated one to two 
weeks trial time); 

(e) If upon the basis of counsel’s writ¬ 
ten memoranda and any oral argu¬ 
ment, the Court determines that the 
“First Amendment” defense is not via¬ 
ble, all defendants shall be prepared to 
proceed to trial on Monday, May 18 

(Emphasis in original.) Because (h)(7) car¬ 
ries exclusions applicable to one defendant 
over only to codefendants “as to whom ... 
no motion for severance has been granted,” 
our computation of speedy trial time for 
the period after March 17, 1981, depends on 
a correct determination of the effect of the 
March 17 order. The three female defend¬ 
ants whose trials were unconditionally sev¬ 
ered are eliminated from our calculations 
at this point, for the charges against them 
were subsequently dropped and they are 
not involved in this appeal. As for the two 
groups of defendants—those “who will as¬ 
sert a ‘First Amendment’ defense,” whom 
we shall call the “first amendment” defend¬ 
ants, and those “who will-not be asserting 
a ‘First Amendment’ defense,” or the “con¬ 
ventional” defendants—the severance was 
only conditional. The court expressly stat¬ 
ed that all defendants would be tried to¬ 
gether if the court ruled that the first 
amendment defense were not viable. As it 
happened, the court did eventually make 
just that ruling, on November 23, 1982, and 
ordered all of the remaining defendants 
tried jointly. Thus, although it was con¬ 
templated for a protracted period that the 

named in the original indictment because no 
nonexcludable time had yet run as to the others 
before February 4. The superseding indict¬ 
ment, of course, made no difference in the 
speedy trial computations for the defendants 
named in the original indictment. See Mitchell, 
723 F.2d at 1045; Novak, 715 F.2d at 817-18. 
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trial of the first amendment defendants 
would take place after that of the conven¬ 
tional defendants in the event the first 
amendment defense were found valid, the 
precondition for the severance never came 
about, nor did the severance contemplated 
in the March 17 order ever become effec¬ 
tive. 13 

We do not think that the order can be 
viewed as providing some - sort of temporar¬ 
ily operative severance for speedy trial pur¬ 
poses, because it is virtually impossible to 
ascertain the composition of the two 
groups referred to in the order. The 
record shows that as of July 17, 1981, 
twelve of the twenty-one defendants re¬ 
maining at that time had advised the court 
that they would rely on a first amendment 
defense, 14 eight had advised that they 
would not, 15 and one remained undecided. 16 
By August 11, 1981, three defendants had 
switched to the first amendment group. 17 
By September 21, 1981, three more conven¬ 
tional defendants had switched to the first 
amendment group, 18 and one had aban¬ 
doned that group to become undecided. 19 
On October 7, 1982, only one or two re¬ 
mained in the conventional group, and only 
one remained on October 25. 20 To compute 
individual speedy trial time exclusions un¬ 
der (h)(7) in these circumstances would give 
gamesmanship priority over the practicali¬ 
ties of trial management. We do not con¬ 
strue the Speedy Trial Act to require any¬ 
thing of the sort. We hold that the March 
17 order did not effectively sever the trials 
of the first amendment and conventional 
groups, and compute speedy trial time ex¬ 
clusions under (h)(7) with respect to pro¬ 
ceedings after March 17, 1981, as if the 
severance motion had been denied at the 
outset. 

13. The question whether the denial of severance 
was an abuse of discretion under Federal Rule 
of Criminal Procedure 14 is analytically distinct; 
it is discussed in Part IV. 

14. D. Rush, H. Shnurman, Cohen, Johnson, 
Hanson, Imoberstag, J. Shnurman, Collins, 
Brown, Lawler, B. Rush and O’Hara. 

13. Middleton, L. Lancelotti, G. Lancelotti, Lea- 
ton, Risolvato, Converse, D. Nissenbaum and 
Booth. 


[8,9] Between March 17, 1981, when 
the district court took the suppression mo¬ 
tions under advisement, and June 24, 1981, 
when it issued a detailed memorandum and 
order denying the motions, well over thirty 
days elapsed. An automatic exclusion is 
provided in (h)(l)(J) for “delay reasonably 
attributable to any period, not to exceed 
thirty days, during which any proceeding 
concerning the defendant is actually under 
advisement by the court.” Unlike the pre¬ 
trial motion exclusion in (h)(1)(F), the ad¬ 
visement exclusion in (h)(l)(J) is expressly 
limited to thirty days, and cannot be ex¬ 
tended without resort to another source of 
excludable time such as an “ends of jus¬ 
tice” continuance under (h)(8). United 
States v. Cobb, 697 F.2d 38, 43 (2d Cir. 
1982); see also Mitchell, 723 F.2d at 1047 
n. 6; United States v. Janik, 723 F.2d 537, 
544 (7th Cir.1983). Of the ninety-eight 
days that elapsed between oral argument 
and ruling on the suppression motions, 
therefore, only thirty are excludable under 
(h)(l)(J), namely the period from March 18 
through April 16, 1981. 

[10] The government argues that an in¬ 
dependent, overlapping exclusion arose un¬ 
der (h)(1)(F) on March 9, 1981, when H. 
Shnurman filed a memorandum and proffer 
with respect to the first amendment de¬ 
fense. We reject this argument because, in 
our view, an offer of proof is not a pretrial 
motion within the meaning of (h)(1)(F). In¬ 
stead, it is a submission of evidence which 
need not be admitted or excluded until trial; 
indeed, it is commonly carried over until 
trial. If such submissions were held to be 
pretrial motions or “other proceedings con¬ 
cerning the defendant” triggering automat- 

16. Olsen. 

17. L. Lancelotti, Converse and Olsen. 

18. Middleton, Risolvato and Booth. 

19. Imoberstag. 

20. Leaton. 
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ic exclusions under (h)(1), the Speedy Trial 
Act could easily be circumvented by filing 
offers of proof at an early stage and then 
failing to press for prompt disposition. 
This was not the intent of Congress under 
(h)(1)(F), see Brown, at 810; Mitchell, 723 
F.2d at 1046, or (h)(1) generally. The dis¬ 
trict court did not exclude the proffered 
evidence until October 25, 1982, more than 
two and one-half years after the proffer 
was filed, and did so then only indirectly, in 
ruling on a government motion to limit the 
defense evidence. The district court did 
not treat the proffer as a pretrial motion 
for purposes of (h)(1)(F), and we see no 
reason to do so. 

[11] When the thirty-day exclusion un¬ 
der (h)(l)(J) expired on April 16, 1981, the 
speedy trial clock finally began to run. 
After eleven nonexcludable days, it stopped 
once more because ten of the defendants 21 
were being tried on similar charges in the 
United States District Court for the South¬ 
ern District of Florida. Under (h)(1)(D), 
“delay resulting from trial with respect to 
other charges against the. defendant” is 
automatically excludable. Appellants con¬ 
cede that the time from the commencement 
of the Florida trial on April 28 through its 
conclusion on June 19, 1981, was excluda¬ 
ble. 

21. Middleton, L. Lancelotti, G. Lancelotti, 
Booth, Imoberstag, J. Shnurman, B. Rush, Col¬ 
lins, Brown and Lawler. 

22. Section (h)(8) provides an exclusion for: 

(A) Any period of delay resulting from a 
continuance granted by any judge on his own 
motion or at the request of the defendant or 
his counsel or at the request of the attorney 
for the Government, if the judge granted such 
continuance on the basis of his findings that 
the ends of justice served by taking such ac¬ 
tion outweigh the best interest of the public 
and the defendant in a speedy trial. No such 
period of delay resulting from a continuance 
granted by the court in accordance with this 
paragraph shall be excludable under this sub¬ 
section unless the court sets forth, in the 
record of the case, either orally or in writing, 
its reasons for finding that the ends of justice 
served by the granting of such continuance 
outweigh the best interests of the public and 
the defendant in a speedy trial. 

(B) The factors, among others, which a 
judge shall consider in determining whether 
to grant a continuance under subparagraph 


The Florida trial disrupted the trial 
schedule in the present case, which had 
initially been set for May 18, 1981. The 
fallback date of June 1, 1981, was likewise 
precluded by the Florida trial. On June 4, 
1981, stating that it had “been advised that 
the Florida trial has not concluded and that 
counsel would need additional time to pre¬ 
pare for trial” beyond the second fallback 
date of July 6, 1981, the district court en¬ 
tered the following order: 

IT IS ORDERED that, pursuant to Title 
18 U.S.C., § 3161(h)(8), the ends of jus¬ 
tice served by the further continuance of 
the trial would serve the ends of justice 
and outweigh the best interest of the 
public in the speedy trial. Accordingly, 
the trial in this action stands continued 
until further order of the Court and that 
the time from May 18, 1981 until the 
time of the commencement of this trial 
be excluded from computation under the 
Speedy Trial Act. 

Under (h)(8), delay resulting from a contin¬ 
uance is excludable if the trial judge grants 
the continuance on the basis of findings set 
out in the record that the ends of justice 
served by granting the continuance out¬ 
weigh the best interests of the public and 
the defendant in a speedy trial. 22 Appel- 

(A) of this paragraph in any case are as fol¬ 
lows: 

(i) Whether the failure to grant such a contin¬ 
uance in the proceeding-would be likely to 
make a continuation of such proceeding im¬ 
possible, or result in a miscarriage of justice. 

(ii) Whether the case is so unusual or so com¬ 
plex, due to the number of defendants, the 
nature of the prosecution, or the existence of 
novel questions of fact or law, that it is unrea¬ 
sonable to expect adequate preparation for 
pretrial proceedings or for the trial itself with¬ 
in the time limits established by this section. 

(iv) Whether the failure to grant such a con¬ 
tinuance in a case which, taken as a whole, is 
not so unusual or so complex as to fall within 
clause (ii), would deny the defendant reason¬ 
able time to obtain counsel, would unreason¬ 
ably deny the defendant or the Government 
continuity of counsel, or would deny counsel 
for the defendant or the attorney for the 
Government the reasonable time necessary 
for effective preparation, taking into account 
the exercise of due diligence. 
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lants challenge the validity of the June 4 
order on three grounds: that retroactive 
continuances are not permissible; that the 
findings were inadequate; and that the 
speedy trial exclusion was improperly open- 
ended. 

Other courts have held that (h)(8) contin¬ 
uances may not be given retroactive ef¬ 
fect—that the order granting a continuance 
must be made at the outset of the excluda¬ 
ble period. Janik, 723 F.2d at 545; United 
States v. Brooks, 697 F.2d 517, 522 (3d 
Cir.1982), cert, denied sub nom. Reed v. 
United States, 460 U.S. 1071, 103 S.Ct. 
1526, 75 L.Ed.2d 949 (1983); but see Unit¬ 
ed States v. Cameron, 510 F.Supp. 645, 
649-50 (D.Md.1981). This court has not 
addressed the question, United States v. 
Jodoin, 672 F.2d 232, 237 (1st Cir.1982), 
and need not do so now. Appellants con¬ 
cede that the entire period from May 18 to 
June 4 is excludable under (h)(1)(D) without 
regard to (h)(8). 

[12,13] As to the adequacy of the dis¬ 
trict court’s findings, we note that, al¬ 
though the reasons for an (h)(8) continu¬ 
ance must be “reasonably explicit,” United 
States v. Perez-Reveles, 715 F.2d 1348, 
1352 (9th Cir.1983) (conclusory statements 
insufficient), they need not be given at the 
time the continuance is granted. United 
States v. Bryant, 726 F.2d 510, 511 (9th 
Cir.1984); Janik, 723 F.2d at 544-45; 
Brooks, 697 F.2d at 522; United States v. 
Clifford, 664 F.2d 1090,1095 (8th Cir.1981); 
Edwards, 627 F.2d at 461, cited in Mitch¬ 
ell, 723 F.2d at 1043-44. The purpose of 
the requirement that reasons be stated is 
to insure careful consideration of the rele¬ 
vant factors by the trial court and to pro¬ 
vide a reviewable record on appeal. Both 
purposes are served if the text of the or¬ 
der, taken together with more detailed sub¬ 
sequent statements, adequately explains 
the factual basis for the continuance under 
the relevant criteria. Brooks, 697 F.2d at 
520-22. Indeed, although the trial court 
may not merely incorporate reasons by ref- 

(C) No continuance under paragraph (8)(A) 
of this subsection shall be granted because of 
general congestion of the court's calendar, or 
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erence, Janik, 723 F.2d at 545, it is not 
necessary for the court to articulate the 
basic facts where they are obvious and set 
forth in a motion for a continuance. Mitch¬ 
ell, 723 F.2d at 1044 (motion and court 
ruling read as complementary documents). 
In the present case, the court mentioned 
the Florida trial and counsel’s expressed 
need for additional preparation time as rea¬ 
sons for granting an “ends of justice” con¬ 
tinuance; these are in themselves suffi¬ 
cient grounds under (h)(8)(B)(i) & (iv). 
Moreover, reviewing the protracted history 
of the case during the November 23, 1982 
hearing on defendants’ speedy trial motion 
to dismiss, the court elaborated on the ba¬ 
sis of its June 4, 1981 order. 

That order was entered, as the record 
will reflect, by agreement, indeed at the 
request of defense counsel, because of 
the Florida trial and other complications, 
and no defense counsel has even remote¬ 
ly suggested that they wished a Court 
order setting a trial date. 

The court also attributed any unnecessary 
delay to the defendants: 

Whatever delays have resulted in this 
case have been entirely ... the result of 
dilatory tactics and various appeals and 
motions, and so forth, filed by the de¬ 
fendants, and indeed counsel have on nu¬ 
merous occasions when the Court has 
raised the problem of speedy trial time 
running, counsel ... have expressly con¬ 
sented, agreed, and requested continu¬ 
ances. 

[14,15] The district court’s findings 
leave us with no doubt that the June 4 
continuance was properly grounded in rele¬ 
vant criteria under (h)(8)(B). The trial 
could not have gone forward without the 
continuance, and the delay was requested 
by defense counsel to enable them to pre¬ 
pare following the Florida trial. Moreover, 
we think that on its face the record shows 
that this case was sufficiently complex to 
justify a continuance under (h)(8)(B)(ii) be¬ 
cause of the number of defendants, the 

lack of diligent preparation or failure to ob¬ 
tain available witnesses on the part of the 
attorney for the Government. 
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plethora of motions, the potentially intri¬ 
cate questions raised by the first amend¬ 
ment defense, and the procedural tangle 
resulting from various defendants’ changes 
in position. Cf. United States v. Guerrero, 
667 F.2d 862, 866 (10th Cir.), cert, denied, 
456 U.S. 964, 102 S.Ct. 2044, 72 L.Ed.2d 490 
(1982) (court need not articulate self-evi¬ 
dent facts supporting (h)(8)(A) continu¬ 
ance). We also note in passing that, al¬ 
though defendants do not bear the primary 
responsibility for alerting the court to 
speedy trial deadlines, this does not mean 
that they may deliberately obtain an (h)(8) 
continuance for their own convenience in 
the face of speedy trial concerns articulat¬ 
ed by the trial court and then later claim 
that the court abused its discretion in 
granting the requested continuance. See 
Jodoin, 672 F.2d at 238; cf. United States 
v. Bufalino, 683 F.2d 639, 646 (2d Cir. 
1982), cert, denied, 459 U.S. 1104, 103 S.Ct. 
727, 74 L.Ed.2d 952 (1983) (defendant may 
not claim Speedy Trial Act violation caused 
by own failure to respond to government 
motion). 

[16,17] Appellants’ third objection to 
the June 4 continuance is not frivolous. 
They argue that the district court should 
have set a specific ending date for the 
continuance. See United States v. Pol¬ 
lock, 726 F.2d 1456, 1461 (9th Cir.1984) 
((h)(8) continuance “proper only if ordered 
for a specific period of time”). Doubtless 
it is generally preferable to limit a continu¬ 
ance to a definite period for the sake of 
clarity and certainty; but at the same time 
it is inevitable that in some cases, like the 
present one, a court is forced to order an 
(h)(8) continuance without knowing exactly 
how long the reasons supporting the con¬ 
tinuance will remain valid. 23 In this case, 
an alternative trial date of July 6, 1981, 
was rejected by defense counsel on June 4, 
1981, because it was anticipated that addi¬ 
tional preparation time would be necessary 
after the conclusion of the Florida trial, at 

23. This appears to be the concern underlying 
section 6(d)(3) of the Speedy Trial Plan adopted 
by the District of Maine, which provides: 

The court may grant a continuance under 18 

U.S.C. § 3161(h)(8) for either a specific period 


whatever time that might occur. The pur¬ 
pose of (h)(8) continuance is to make the 
Speedy Trial Act “flexible enough to ac¬ 
commodate the practicalities of our adver¬ 
sary system.” Mitchell, 723 F.2d at 1044. 
We do not think a rule barring open-ended 
continuances altogether serves this pur¬ 
pose. Moreover, Pollock appears to be the 
first and, so far, only case to adopt such a 
rule; it was decided nearly three years 
after the continuance was granted in this 
case, and we decline to apply it here. It 
may well be that some sort of reasonable¬ 
ness limitation is appropriate to prevent 
continuances from delaying trials unfairly 
and circumventing the dismissal sanctions 
in the Speedy Trial Act; but we need not 
decide at what point, if any, such a limita¬ 
tion might have been exceeded in this case, 
for even if the June 4 continuance is con¬ 
strued to last for only thirty days from the 
end of the Florida trial, i.e., through July 
19, 1981 (two weeks from the alternative 
July 6 trial date rejected by defendants), 
there is no Speedy Trial Act violation. 

[18,19] On July 14, 1981, Booth and 
Middleton filed motions to dismiss on dou¬ 
ble jeopardy grounds, claiming that their 
convictions in the Florida proceedings 
barred further prosecution in this case. A 
hearing was scheduled for August 11, 
1981, but on that date both defendants filed 
amendments to their motions; accordingly, 
the hearing was postponed until September 
11. Three days later, on September 14, 
1981, the district court ruled on both mo¬ 
tions, denying Booth’s (in which the eight 
other defendants convicted in the Florida 
trial had joined) and granting Middleton’s. 
Appeals were taken by the nine defendants 
whose motion was denied and by the 
government respectively on September 17 
and 22, 1981. The time from the filing of 
the motions on July 14 through the Septem¬ 
ber 11 hearing and September 14 rulings 
was excludable with respect to all twenty- 

of time or a period to be determined by refer¬ 
ence to an event (such as recovery from ill¬ 
ness) not within the control of the' govern¬ 
ment _ 
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See United States 
v. Lyon, 588 F.2d 581, 582 (8th Cir.1978), 


ered female defendants) under (h)(1)(F) & 
(J) and (h)(7). An independent exclusion 
then took effect under (h)(1)(E), which auto¬ 
matically excludes “delay resulting from 
any interlocutory appeal,” on the date the 
defendants filed their appeal. United 
States v. McGrath, 622 F.2d 36, 40 (2d 
Cir. 1980). We announced our decisions af¬ 
firming both orders in companion cases on 
March 19, 1982. United States v. Booth, 
673 F.2d 27 (1st Cir.), cert, denied, 456 U.S. 
978, 102 S.Ct. 2245, 72 L.Ed.2d 853 (1982); 
United States v. Middleton, 673 F.2d 31 
(1st Cir.), reh’g denied (1st Cir. Aug. 10, 
1982). 

Courts which have considered the ques¬ 
tion of when an appeal ends and the clock 
begins to run again for speedy trial pur¬ 
poses have generally held that the applica¬ 
ble date is the date on which the appellate 
court issues its mandate. United States v. 
Mack , 669 F.2d 28, 33 (1st Cir. 1982); Unit¬ 
ed States v. Ross, 654 F.2d 612, 616 (9th 
Cir. 1981), cert, denied , 455 U.S. 926, 102 
S.Ct. 1290, 71 L.Ed.2d 470 (1982); United 
States v. Cook, 592 F.2d 877, 880 (5th Cir.), 
cert denied, 442 U.S. 921, 99 S.Ct. 2847, 61 
L.Ed.2d 289 (1979); cf United States v. 
Gilliss, 645 F.2d 1269, 1276 (8th Cir.1981) 
(noting Guidelines use of date district 
court receives appellate court’s mandate). 
Although these cases relate to subsection 
(e) (time limits for retrial following appeal) 
rather than to (h)(1)(E), we see no reason to 
apply a different ending date to interlocuto¬ 
ry appeals under the latter section. In 
both situations it is the date on which the 
mandate is issued which determines when 
the district court reacquires jurisdiction for 
further proceedings. See Ross, 654 F.2d at 
616. Moreover, where various charges be¬ 
ing tried together are appealed separately 
and the records with respect to both ap¬ 
peals are retained at the defendant’s re¬ 
quest as a single unit to facilitate review, 
the speedy trial, clock does not begin to run 
again in Idle district court until final dispo- 

24. Leaton apparently withdrew his waiver of 
speedy trial claims as of October 25, 1982. By 
that time, however, the government's October 12 
motion concerning the first amendment defense 


cert, denied, 441 U.S. 910, 99 S.Ct. 2005, 60 
L.Ed.2d 381 (1979). 

[20] In this case, the records in Booth 
and Middleton were kept together in this 
court until the latter appeal was finally 
decided. Although this was not at the de¬ 
fendants’ express request, it was, at least, 
with their implied consent. No inquiries, 
let alone requests, as to the record in 
Booth were made between the time our 
mandate issued in that case on April 9, 

1981, and the issuance of our mandate in 
Middleton on August 17, 1982. We need 
not address any speedy trial claims which 
might be raised if Middleton had not been 
pending before this court during that inter¬ 
val, however, because Middleton by itself 
was sufficient to stop the speedy trial clock 
with respect to all defendants through Au¬ 
gust 17 under (h)(1)(E) and (h)(7). Until 
that date, Middleton did not cease to be “a 
codefendant as to whom the time for trial 
ha[d] not yet run and no motion for sever¬ 
ance ha[d] been granted.” 

From August 18 through September 20, 

1982, we assume, without deciding, that no 
speedy trial exclusion was in effect and 
that these thirty-four days ran on the sev¬ 
enty-day clock. On September 21, 1982, a 
pretrial conference was held “at which an 
effort was made by the [district court] to 
set down trials of the two different groups 
of defendants which kept moving around 
back and forth and back and forth .... At 
that time it was agreed by all counsel ... 
that the speedy trial clock would stop and 
[speedy trial claims] would not be assert¬ 
ed.” Appellants concede that this state¬ 
ment by the district court reflects an accu¬ 
rate account of the September 21 waiver, 
and they do not dispute that the time from 
September 21, 1982, until the impanelling 
of the jury on December 7, 1982, was ex¬ 
cludable. 24 See Guidelines at 9. We find 

was pending. The government’s motion, along 

with H. Shnurman’s November 2 speedy trial 

motion, was finally decided on November 23, 

1982. An appeal from the latter ruling was filed 
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that a total of, at most, forty-seven nonex¬ 
cludable days elapsed between indictment 
and trial: eleven days from April 17 
through April 27, 1981; possibly two days 
between the September 14, 1981 order and 
the interlocutory appeal on September 17; 
and possibly thirty-four days between the 
issuance of the mandate in Middleton on 
August 17, 1982, and the speedy trial waiv¬ 
er in open court on September 21. Thus, 
we conclude that the seventy-day limit was 
not exceeded. 

[21] A separate Speedy Trial Act viola¬ 
tion is asserted by Converse, Imoberstag, 
H. Shnurman and J. Shnurman, who argue 
—paradoxically, it might be thought—that 
trial took place too soon after their arraign¬ 
ment, depriving them of adequate prepara¬ 
tion time. They cite section 3161(c)(2) of 
the Act, which provides: 

Unless the defendant consents in writing 
to the contrary, the trial shall not com¬ 
mence less than thirty days from the 
date on which the defendant first ap¬ 
pears through counsel or expressly 
waives counsel and elects to proceed pro 
se. 

The record shows that all four appellants 
were arraigned on the superseding indict¬ 
ment on December 6, 1982, the day before 
trial. The record also shows, however, that 
at the time the superseding indictment was 
returned the original indictment, identical 
in all respects except for the addition of D. 
Nissenbaum as a defendant, was still out- 

on November 30. In no event can Leaton allege 
sufficient nonexcludable time between October 
25 and trial to show a Speedy Trial Act viola¬ 
tion. 

25. Under section 4(d) of the Speedy Trial Plan, 
a superseding indictment such as the one in this 
case does not trigger a new seventy-day time 
limit: 

Superseding Charges. If, after an indictment 
or information has been filed, a complaint, 
indictment, or information: is filed which 
charges the. defendant with, the same offense 
.... the time limit applicable to the subse¬ 
quent charge will be determined as follows: 

(2) If the original indictment or information 
is pending at the time the subsequent charge 
is filed, the trial shall commence within the 


standing, and that all four appellants had 
been arraigned on the original indictment 
on October 29 and November 7, 1980. The 
issue before us, therefore, is whether (c)(2) 
applies to the superseding indictment at all. 
We think not. 

The Speedy Trial Plan adopted by the 
District of Maine provides that the thirty- 
day minimum time limit begins to run at 
the same time as the seventy-day maximum 
limit when a superseding indictment is re¬ 
turned before the original indictment is dis¬ 
missed. 25 This rule, which avoids conflict¬ 
ing time requirements under (c)(1) and 
(c)(2), has been adopted by the Seventh 
Circuit, at least for the situation where the 
charges in the original and superseding 
indictments are identical and there is no 
time gap between the two indictments. 
United States v. Horton, 676 F.2d 1165, 
1170 (7th Cir.1982), cert, denied, 459 U.S. 
1201, 103 S.Ct. 1184, 75 L.Ed.2d 431 (1983); 
accord, Guidelines at 14. The Ninth Cir¬ 
cuit, on the other hand, has held that the 
Speedy Trial Act requires that the thirty- 
day time limit begin to run again when a 
defendant is reindicted, regardless whether 
the original indictment has been dismissed 
by the time the superseding indictment is 
returned, at least where the superseding 
indictment necessitates a change in defense 
strategy. United States v. Harris, 724 
F.2d 1452, 1454-55 (9th Cir.1984); cf. Unit¬ 
ed States v. Arkus, 675 F.2d 245, 248 (9th 
Cir.1982) (district court Speedy Trial Plan 
to the contrary notwithstanding, statute re¬ 
time limit for commencement of trial on the 
original indictment or information. 

Section 7 of the Plan provides: 

Minimum Period for Defense Preparation. 
Unless the defendant consents in writing to 
the contrary,, the trial shall not. commence 
earlier than 30 days from the. date on which 
the indictment or information is filed, or, if 
later, from the date on which counsel first 
enters an appearance or on which the defend¬ 
ant expressly waives counsel-anct elects, to 
proceed pro se. In circumstances-in which 
the 70-day time limit for commencing trial on 
a charge in an indictment or information is 
determined by reference to. an earlier indict¬ 
ment or information pursuant to section 4(d), 
the 30-day minimum shall also be determined 
by reference to the earlier indictment or in¬ 
formation .... 
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quires that new thirty-day period apply 
where original indictment dismissed before 
superseding indictment returned). Both 
views reflect the underlying congressional 
purpose of insuring that defendants be af¬ 
forded reasonable trial preparation time. 
Harris, 724 F.2d at 1455, citing United 
States v. Daly, 716 F.2d 1499, 1504-05 (9th 

Cir.1983), cert, dismissed, — U.S. -, 

104 S.Ct. 1456, 79 L.Ed.2d 773 (1984); Hor¬ 
ton, 676 F.2d at 1170. The statute does 
not explicitly provide for a new thirty-day 
period when the indictments overlap. Sec¬ 
tion 3161(d)(1) makes both the seventy-day 
and thirty-day time limits in (c) applicable if 
a superseding indictment is returned after 
the original indictment is dismissed on the 
defendant’s motion , 26 and subsection (h)(6) 
provides an exclusion for any time gap 
between the two indictments. 27 The case 
before us, however, is not governed by 
(d)(1) or (h)(6). We think it fully consistent 
with the congressional purpose of (c)(2) to 
apply the thirty-day limit on the same basis 
as the seventy-day limit in (c)(1), unless in a 
specific case this would deprive a defend¬ 
ant of adequate opportunity to prepare his 
defense. On the facts of the present case, 
we conclude without hesitation that all four 
appellants had ample time for preparation. 
Indeed, the district court offered them a 

26. If any indictment or information is dis¬ 
missed upon motion of the defendant, or any 
charge contained in a complaint filed against 
an individual is dismissed or otherwise 
dropped, and thereafter a complaint is filed 
against such defendant or individual charging 
him with the same offense or an offense 
based on the same conduct or arising from 
the same criminal episode, or an information 
or indictment is filed charging such defendant 
with the same offense or an offense based on 
the same conduct or arising from the same 
criminal episode, the provisions of subsec¬ 
tions (b) and (c) of this section shall be appli¬ 
cable with respect to such subsequent com¬ 
plaint. indictment, or information, as the case 
may be. 

18 U.S.C. § 3161(d)(1). 

27. Section (h)(6) provides the following exclu¬ 
sion: 

If the information or indictment is dismissed 
upon motion of the attorney for the Govern¬ 
ment and thereafter a charge is filed against 
the defendant for the same offense, or any 
offense required to be joined with that of- 


one-week continuance on December 6, 1982, 
which the court thought sufficient to cure 
any possible prejudice flowing from the 
last-minute arraignments and changes of 
counsel. The court’s proposal was reject¬ 
ed. We note in addition that the appellants 
appear to be entirely responsible for the 
delay in their arraignment, which was 
granted at their request solely in order to 
save the effort and expense of superfluous 
pretrial appearances by counsel. Similarly, 
the potential conflicts which made changes 
of counsel necessary were apparent long 
before trial, and the district court acted 
well within its discretion in denying a long¬ 
er continuance. 28 All defendants, there¬ 
fore, having been promptly arraigned on 
the original indictment in 1980, were prop¬ 
erly tried in December, 1982, and (c)(2) was 
not violated with respect to any of them. 

III. FREE EXERCISE CLAUSE AND 
EQUAL PROTECTION 

Appellants claim that they were denied 
the opportunity to assert a valid, legally 
sufficient defense based on the free exer¬ 
cise clause of the first amendment. 29 For 
purposes of this case the government stipu¬ 
lated to the following facts, which we as¬ 
sume, without deciding, are true: 

fense, any period of delay from the date the 
charge was dismissed to the date the time 
limitation would commence to run as to the 
subsequent charge had there been no previous 
charge. 

28. We find no merit in J. Shnurman’s conten¬ 
tion that the denial of a thirty-day continuance, 
quite aside from Speedy Trial Act requirements, 
violated his sixth amendment right to effective 
assistance of counsel. Not only was this appel¬ 
lant responsible for delaying his arraignment 
and foreseeable change of counsel until the last 
minute, but, - through counsel, he rejected the 
seven-day continuance proposed' by the district 
court as a reasonable accommodation. He nei¬ 
ther explains why the seven-day continuance 
would have been insufficient nor suggests how a 
thirty-day continuance- would have met- his 
needs. The record, moreover, reveals a thor¬ 
oughly competent and active performance by 
his court-appointed attorney. 

29. "Congress shall make no law ... prohibiting 

the free exercise [of religion]-” U.S. Const. 

amend. I. 
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1) that the Ethiopian Zion Coptic Church 
is a religion embracing beliefs which are 
protected by the First Amendment; 2) 
that the use of marijuana is an integral 
part of the religious practice of the 
Church; and 3) that [all of the defend¬ 
ants] are members of the Church and 
sincerely embrace the beliefs of the 
Church. 

On November 23, 1982, the district court 
ruled as a matter of law that the first 
amendment did not protect the possession 
of marijuana with intent to distribute by 
the defendants, and further ordered that 
the defendants be precluded from introduc¬ 
ing at trial any evidence concerning the 
Ethiopian Zion Coptic Church and the use 
of marijuana by its members, insofar as 
such evidence related to their alleged first 
amendment defense. 30 

[22,23] It is well established that the 
absolute constitutional protection afforded 
freedom of religious belief does not extend 
without qualification to religious conduct. 
Braunfeld v. Brown, 366 U.S. 599, 603, 81 
S.Ct. 1144, 1145, 6 L.Ed.2d 563 (1961); 
Cantwell v. Connecticut, 310 U.S. 296, 
303-04, 60 S.Ct. 900, 903, 84 L.Ed. 1213 
(1940). When a law is challenged as inter¬ 
fering with religious conduct, the constitu¬ 
tional inquiry involves three questions: (a) 
whether the challenged law interferes with 
free exercise of a religion; (b) whether the 
challenged law is essential to accomplish an 
overriding governmental objective; and (c) 
whether accommodating the religious prac¬ 
tice would unduly interfere with fulfillment 
of the governmental interest. See United 
States v. Lee, 455 U.S. 252, 256-59, 102 
S.Ct. 1051, 1054-56, 71 L.Ed.2d 127 (1982). 

[24] In light of the government’s stipu¬ 
lations, the first limb of the Lee standard is 
clearly met; there is no question that mari¬ 
juana use is an integral part of the reli¬ 
gious doctrine and practice of the Ethiopian 
Zion Coptic Church, and that appellants are 
sincere practicing members of that Church. 

30. The ruling was carefully tailored to exclude 
evidence only in relation to the first amendment 
defense: at trial, two defense witnesses were 
permitted to testify as to the quantity and meth- 


The conflict with the criminal sanctions 
against possession of marijuana with intent 
to distribute is self-evident. 

The question whether the government 
has an overriding interest in controlling the 
use and distribution of marijuana by pri¬ 
vate citizens is a topic of continuing politi¬ 
cal controversy. Much evidence has been 
adduced from which it might rationally be 
inferred that marijuana constitutes a 
health hazard and a threat to social wel¬ 
fare; on the other hand, proponents of free 
marijuana use have attempted to demon¬ 
strate that it is quite harmless. See Ran¬ 
dall v. Wyrick, 441 F.Supp. 312, 315-16 
(W.D.Mo.1977); United States v. Kuch, 
288 F.Supp. 439, 446 & 448 (D.D.C.1968). 
In enacting substantial criminal penalties 
for possession with intent to distribute, 
Congress has weighed the evidence and 
reached a conclusion which it is not this 
court’s task to review de novo. Every 
federal court that has considered the mat¬ 
ter, so far as we are aware, has accepted 
the congressional determination that mari¬ 
juana in fact poses a real threat to individu¬ 
al health and social welfare, and has upheld 
the criminal sanctions for possession and 
distribution of marijuana even where such 
sanctions infringe on the free exercise of 
religion. United States v. Middleton, 690 
F.2d 820, 825 (11th Cir.1982), cert, denied, 
460 U.S. 1051, 103 S.Ct. 1497, 75 L.Ed.2d 
929 (1983); United States v. Spears, 443 
F.2d 895 (5th Cir.1971), cert, denied, 404 
U.S. 1020, 92 S.Ct. 693, 30 L.Ed.2d 669 
(1972); Leary v. United States, 383 F.2d 
851, 859-61 (5th Cir.1967), rev’d on other 
grounds, 395 U.S. 6, 89 S.Ct. 1532, 23 
L.Ed.2d 57 (1969); Randall, 441 F.Supp. at 
316 & n. 2; Kucb, 288 F.Supp. at 448. 
Only last year, the Eleventh Circuit reject¬ 
ed identical claims raised by some of the 
very appellants before us in this case, see 
Middleton, 690 F.2d 820, and the United 
States Supreme Court denied review: We 
decline to second-guess the unanimous 

ods of marijuana consumption by Church mem¬ 
bers in support of the Swiderski defense dis¬ 
cussed in part IV. 
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precedent establishing an overriding gov¬ 
ernmental interest in regulating marijuana. 

Finally, it has been recognized since 
Leary that accommodation of religious 
freedom is practically impossible with re¬ 
spect to the marijuana laws: 

Congress has demonstrated beyond 
doubt that it believes marihuana is an 
evil in American society and a serious 
threat to its people. It would be difficult 
to imagine the harm which would result 
if the criminal statutes against marihua¬ 
na were nullified as to those who claim 
the right to possess and traffic in this 
drug for religious purposes. For all 
practical purposes the anti-marihuana 
laws would be meaningless, and enforce¬ 
ment impossible. 

Leary, 383 F.2d at 861, quoted in Middle- 
ton, 690 F.2d at 825; see also Kuch, 288 
F.Supp. at 447. Although a narrow admin¬ 
istrative exception has been carved out 
from the Schedule I classification of peyote 
for the benefit of the Native American 
Church, see 21 C.F.R. § 1307.31, we think 
this exemption is properly viewed as a 
government “effort toward accommoda¬ 
tion” for a “readily identifiable,” “narrow 
category” which has minimal impact on the 
enforcement of the laws in question. Lee, 
455 U.S. at 260 n. 11 & 261, 102 S.Ct. at 
1057 n. 11. No broad religious exemption 
from the marijuana laws is constitutionally 
required. We' therefore affirm the district 
court’s ruling rejecting appellants’ first 
amendment defense as a matter of law. 

[25] We reject as well appellants’ claim 
that members of the Ethiopian Zion Coptic 
Church are entitled as a matter of equal 
protection to a religious exemption from 
the marijuana laws on the same terms as 
the peyote exemption granted the Native 
American Church. Marijuana is not cover¬ 
ed by the peyote exemption; this in itself 
distinguishes this case from Kennedy v. 
Bureau of Narcotics and Dangerous 
Drugs, 459 F.2d 415 (9th Cir.1972), cert. 

31. The conventional group comprised D. Rush, 
G. Lanceiotti, Leaton, Risolvato, Converse, 
Johnson, Hanson and D. Nissenbaum. 


denied, 409 U.S. 1115, 93 S.Ct. 901, 34 
L.Ed.2d 699 (1973). Moreover, the peyote 
exemption is uniquely supported by the 
legislative history and congressional find¬ 
ings underlying the American Indian Reli¬ 
gious Freedom Act, which declares a feder¬ 
al policy of “protecting] and preserving] 
for American Indians their inherent right 
of freedom to believe, express and exercise 
the[ir] traditional religions ..., including 
but not limited to access to sites, use and 
possession of sacred objects, and the free¬ 
dom to worship through ceremonials and 
traditional rites.” 42 U.S.C. § 1996. The 
legislative history of the Act “is clear in 
finding that religion is an integral part of 
Indian culture and that the use of such 
items as peyote are necessary to the sur¬ 
vival of Indian religion and culture.” Pey¬ 
ote Way Church of God, Inc. v. Smith, 556 
F.Supp. 632, 637 (N.D.Tex.1983). In light 
of the sui generis legal status of American 
Indians, see Cherokee Nation v. Georgia, 
30 U.S. (5 Pet.) 1, 16-17, 8 L.Ed. 25 (1831) 
(Marshall, C.J.), and the express policy of 
the American Indian Religious Freedom 
Act (which was passed after Kennedy was 
decided), we think the Ethiopian Zion Cop¬ 
tic Church cannot be deemed similarly situ¬ 
ated to the Native American Church for 
equal protection purposes. 

IV. SEVERANCE 

[26] At trial, the sixteen defendants 
aligned themselves in-two groups asserting 
different defense theories. One group, 
known as the “conventional” defendants, 31 
decided to put the government to its proof, 
alleging that there was insufficient evi¬ 
dence to convict them of conspiracy or pos¬ 
session with intent to distribute. The other 
group, known as the “Swiderski ” defend¬ 
ants, 32 contended that they could be con¬ 
victed of no crime more serious than simple 
possession because, they alleged, they had 
acquired joint and simultaneous possession 
of the marijuana and intended to share it 
only among themselves rather than distrib- 

32. The Swiderski group comprised L. Lanceiotti, 

H. Shnurman, Cohen, Imoberstag,. Olsen, J. 

Shnurman, Collins and Brown. 
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ute it to third persons. See United States 
v. Smderski, 548 F.2d 445, 450-51 (2d Cir. 
1977). Numerous motions were made for 
separate trials of the two groups under the 
applicable federal rule M ; the district court, 
however, found that the positions of the 
two groups were “not so irreconcilable or 
so antagonistic as to require a severance” 
and that severance was not “justified.” 

A motion for severance is addressed to 
the discretion of the trial court, and to 
prevail defendant must make a strong 
showing of prejudice.... We review a 
trial court’s denial of a severance motion 
for abuse of discretion and reverse only 
if denial deprived defendant of a fair 
trial, resulting in a miscarriage of jus¬ 
tice. 

United States v. Arruda, 715 F.2d 671, 679 
(1st Cir. 1983) (citations omitted). 

At the outset, we express considerable 
skepticism concerning the applicability of a 
Smderski defense to the facts of this case. 
Although the Smderski court held that 
“[wjhere two individuals simultaneously 
and jointly acquire possession of a drug for 
their own use, intending only to share it 
together, their only crime is personal drug 
abuse—simple . joint possession, without 
any intent to distribute the drug further,” 
548 F.2d at 450, the court also made it 
unmistakably clear that its holding was 
“limited to the passing of a drug between 
joint possessors who simultaneously ac¬ 
quired possession at the outset for their 
own use.” Id. at 450-51. The Smderski 
holding appears fully justified on the facts 
of that case, but we hesitate to approve its 
casual extension to situations where more 
than a couple of defendants and a small 
quantity of drugs are involved, for, as the 
Smderski court pointed out, 
joint possession of a drug does not pre¬ 
clude a finding of possession with intent 
to distribute to a third person in violation 
of § 841(a). Whether such an inference 
may be drawn depends upon the sur- 

33. Fed.R.Crim.P. 14 provides; in relevant part: 
If it appears that a defendant or the govern¬ 
ment is prejudiced by a joinder of offenses or 
of defendants in an indictment or informa¬ 


rounding circumstances, including the 
nature of the relationship (whether it is 
commercial rather than personal), the 
quantity of the drug (whether it is too 
large for personal use only), the number 
of people involved, and statements or 
conduct on the part of the defendants. 
Id. at 450; see United States v. Taylor, 683 
F.2d 18, 21 (1st Cir.), cert, denied, 459 U.S. 
945, 103 S.Ct. 261, 74 L.Ed.2d 203 (1982) 
(,Swiderski inapplicable to complex opera¬ 
tion, a large quantity of marijuana); Unit¬ 
ed States v. Wright, 593 F.2d 105, 108 (9th 
Cir.1979) (Swiderski not applicable where 
drug not simultaneously and jointly ac¬ 
quired). In the unusual circumstances of 
the present case, the district court left to 
the jury the factual question whether ap¬ 
pellants’ religious practices could account 
for their possession of almost one ton of 
marijuana per defendant and thus negate 
an inference of intent to distribute to third 
persons. This may have been an overabun¬ 
dance of caution on the court’s part, but it 
does not affect our analysis of the sever¬ 
ance issue. The Swiderski defendants 
were entitled to pursue whatever factual 
defense they could support, however im¬ 
plausible it might seem to a finder of fact; 
in this case, they may have had no colora¬ 
ble alternative. 

In denying the severance motions, the 
district court relied on our decision in Unit¬ 
ed States v. Talavera, 668 F.2d 625 (1st 
Cir.), cert, denied sub nom. Pena v. Unit¬ 
ed States, 456. U.S. 978, 102 S.Ct. 2245, 72 
L.Ed.2d 853 (1982). In Talavera, we stat¬ 
ed: 

Severance is required only where the 
conflict is so prejudicial and the defenses 
are so irreconcilable that the jury will 
unjustifiably infer that this conflict alone 
demonstrates that both are guilty. 

Id. at 630; Applying this standard, the 
district court reasoned: 

The jury in this case could' find both 
groups of defendants guilty or not guilty 

tion or by such joinder for trial together, the 
court may order an election or separate trials 
of counts, grant a severance of defendants or 
provide whatever other relief justice requires. 
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without making any logical error. Just, 
for example, it is clear in the view of this 
Court that the finding by the jury that 
the [Swiderski defendants] possessed 
marijuana without intending to distribute 
it beyond themselves or other individuals 
also on or in the vicinity of the Leurs 
property, in no way would compel a find¬ 
ing that any other defendant was on the 
Leurs property or near the Leurs proper¬ 
ty at that time or that any other defend¬ 
ant also possessed marijuana, either ac¬ 
tively or constructively, or that any other 
defendant intended to distribute it in any 
way. 

We find this reasoning persuasive, and con¬ 
clude that Talavera is controlling in this 
case. As in Talavera, one defense to the 
charge of possession with intent to distrib¬ 
ute contests both elements of possession 
and intent, while the other contests only 
the element of intent. The defenses would 
become irreconcilable only if the conven¬ 
tional defendants were allowed to allege as 
part of their defense that the Swiderski 
defendants intended to distribute the mari¬ 
juana. Talavera, 668 F.2d at 630. This 
was not done. 

[27] A related contention concerning 
the denial of severance is that the testimo¬ 
ny presented by the Suriderski defendants 
concerning the quantity and methods of 
marijuana consumption by Ethiopian Zion 
Coptic Church members had a prejudicial 
“spillover effect” on the conventional de¬ 
fendants. 34 See Arruda, 715 F.2d at 679. 
We note, however, that the district court 
repeatedly instructed the jury during the 
trial and in the final charge to “consider 
the evidence as to each count separately 
and separately with respect to each defend¬ 
ant.” The court also specifically cautioned 
the jury that mere association with a group 

34. Although Thomas Reilly, a witness called by 
the Swiderski group to testify as to marijuana 
consumption within the Ethiopian Zion Coptic 
Church, stated that he "recognized” ail of the 
defendants as fellow adherents of the Church, 
his testimony concerning specific individuals 
concerned only members of the Swiderski 
group. Reilly did not—indeed, he could not— 
testify as to the presence of any conventional 
defendant on the Leurs property on October 20, 
1980, or any defendant’s possession of marijua- 


of defendants who might be members of 
the same church was not sufficient evi¬ 
dence to establish the existence of a con¬ 
spiracy. These instructions were properly 
given to cure any potential spillover effect. 
The jury must have heeded the instruc¬ 
tions, for its verdicts were clearly not 
reached on an arbitrary or undifferentiated 
basis. Of the eight conventional defend¬ 
ants, five were acquitted on count one and 
convicted on count two, one was convicted 
on both counts, one was convicted on the 
first count only, and one was acquitted on 
both counts; of the eight Swiderski de¬ 
fendants, four were convicted on both 
counts and four on the second count only. 
We find that appellants failed to meet their 
heavy burden of showing that the denial of 
severance motions made their trial unfair. 

V. CONCLUSION 

[28] Appellants’ other sundry conten¬ 
tions lack merit. 35 There was sufficient 
evidence to convict each of the appellants 
found on or about the Leurs property on 
October 20, 1980. The convictions cannot 
have been based on mere presence, but 
reflect the surrounding circumstances as 
well: there was a common association, 
false names were given to the arresting 
officers, flight was attempted, large 
amounts of marijuana were found nearby 
in plain view, and convincing alternative 
explanations were lacking. This is a far 
cry from the situation in United States v. 
Francomano, 554 F.2d 483 (1st Cir.1977), 
where the defendants had no prior associa¬ 
tion, the amounts of marijuana were small 
and readily concealed, and their presence 
aboard ship was apparently unrelated to 
the contraband cargo. 

na or intent to distribute it to third persons at 
that time. 

35. Appellants’ motions for a judgment of acquit¬ 
tal or a new trial were denied from the bench 
by the district court on February 18, 1983.' Ap¬ 
pellant J. Shnurman is correct in attributing the 
court clerk’s handwritten notation "granted” on 
two of those motions to clerical error. 
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[29] Finally, it is clear that the district 
court adequately investigated the possibili¬ 
ty of jury taint. The single juror who 
indicated the slightest ground for concern 
was promptly excused, and the remaining 
jurors were regularly questioned as to 
whether they had been exposed to media 
reports inadvertently or otherwise. Al¬ 
though one defense attorney apparently 
contravened a court order in attempting to 
ferret out rumors of additional jury taint, 
the rumors he brought to the court’s atten¬ 
tion were never substantiated by affidavit 
or presented in a post-trial motion as the 
court suggested. We see no basis for chal¬ 
lenging the convictions on this ground. 

We conclude, therefore, that appellants 
have failed to prove reversible error or 
prejudicial unfairness in the conduct of the 
trial. 

The convictions are affirmed. 

ORDER OF COURT 

ON PETITION FOR REHEARING 
FILED BY ATTORNEY COOK 

The petition for rehearing filed by James 
Cook on behalf of appellants is denied. 
Appellants seek to equate the panel deci¬ 
sion affirming dismissal in United States v. 
Middleton, 673 F.2d 31 (1st Cir. 1982), with 
a severance of Middleton from the other 
defendants without regard to the pendency 
of a timely motion- for rehearing. As we 
held at pages 23-24 of our slip opinion in 
the present case, the dismissal as to Mid¬ 
dleton became operative as the equivalent 
of a severance for purposes of the Speedy 
Trial Act only when we issued our mandate 
on August 17 after considering and deny¬ 
ing the government’s petition for rehear¬ 
ing. Although, as appellants' recognize, 
the district court could have entered an 
“ends of justice” continuance under (h)(8) 
as to the other defendants while the motion 
for rehearing in Middleotn remained- pend¬ 
ing* we think this would have been super¬ 
fluous, for the exclusion under (h)(1)(E) 
was automatic. Furthermore,- unlike 
(h)(l)(J), (hXIXE) does not provide for an 
exclusion automatically limited to 30 days; 


the holding in Unted States v. Black, 733 
F.2d 349 (4th Cir.1984), concerning an 
(h)(l)(J) exclusion for an untimely petition 
for rehearing in banc filed after the is¬ 
suance of the appellate court's mandate, is 
not in point. We have already considered 
and rejected J. Shnurman’s contention that 
the denial of a thirty-day continuance fol¬ 
lowing his arraignment on the superseding 
indictment violated his rights under the 
Speedy Trial Act or the sixth amendment. 
Slip op. at 25-29 & n. 28. 

ORDER OF COURT 

ON PETITION FOR REHEARING 
FILED BY CARL ERIC OLSEN 

Upon consideration of the petition for 
rehearing filed bjr Carl Eric Olsen, 

It is ordered that said petition be and the 
same hereby is denied. 

ORDER OF COURT 

ON PETITION FOR REHEARING 
FILED BY JACOB SHNURMAN 

The petition for rehearing is denied. Pe¬ 
titioner Jacob Shnurman claims that he was 
denied the opportunity to present a “factu¬ 
al defense” to the jury based on the theory 
that “the seized marijuana was jointly pos¬ 
sessed by the membership of the Zion Cop¬ 
tic Church.” The district court properly 
ruled that on the facts of this case there 
was no basis, in law or fact for such a 
defense because the only people who could 
have acquired joint and simultaneous pos¬ 
session, see United States v. Smderski, 
548 F.2d 445, 450-51 (2d Cir.1977), were 
those present when the marijuana, was un¬ 
loaded. For reasons fully set forth in our 
slip, opinion, the first amendment does not 
supersede the criminal sanctions against 
possession of marijuana with intent to dis¬ 
tribute. Petitioner’s argument lacks merit. 

Petitioner also; disagrees with our rea¬ 
soning distinguishing hia situation from 
that of members of. the Native American 
Church who enjoy an administrative ex¬ 
emption for their religious use of peyote. 
Our reasoning ia fully set out. in our slip 
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opinion-, and we see no reason to supple¬ 
ment it or reconsider it. 

ORDER OF COURT 

ON PETITION FOR REHEARING 
FILED BY THOMAS G. 

CONVERSE 

The petition for rehearing filed by James 
Poliquin on behalf of appellant Thomas 
Converse is denied. Neither the conven¬ 
tional defendants nor the Suriderski de¬ 
fendants alleged as part of their defense 
that the other group (or any individual de¬ 
fendant) intended to distribute the marijua¬ 
na. Under our controlling holding in Unit¬ 
ed States v. Talavera, 668 F.2d 625 (1st 
Cir.), cert, denied sub nom. Pena v. Unit¬ 
ed States, 456 U.S. 978, 102 S.Ct. 2245, 72 
L.Ed.2d 853 (1982), which we have already 
declined to- reconsider,- the- district court 
had discretion to deny the motions for sew 
erance; 

(O | KEY NUMBER SYS7W> 


Justin GOMES> Plaintiff, Appellee, 
v. 

Michael, V. FAIR,, et al., Defendants, 
Appellants. 

' -V- - No* 8£429fltn,•, .r:• • v- 
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. United States Court of Appeals*,.... 

. ” .... „ Furs|i.Circuit . /' ; 
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Prison^ inmate bww^h#i§“1988 t rsEction 
against prisoir-officials arising' out-of disci¬ 
plinary report^filedUagainsteinmate~ for 
handing, sext^Uy explicit poems to female, 
member of prison staff-, TheUnitedStates- 
District Court for the District of Massachu¬ 
setts, Rya Wr Zobel' Jr,- permanently- en¬ 
joined prison officials from conducting dis- 
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ciplinary hearing, and from taking other 
measures, and officials appealed. The 
Court of Appeals, Levin H. Campbell, Chief 
Judge, held that: (1) appeal was not moot; 
(2) issue for district court was limited to 
whether prison officials were acting in a 
good-faith and reasonable belief that re¬ 
strictions they were imposing were neces¬ 
sary; (3) district court erred in finding that 
officials could not reasonably have believed 
that inmate’s conduct warranted his reclas¬ 
sification and holding of disciplinary hear¬ 
ing; and (4) district court erred in enjoining 
holding of hearing on disciplinary report, 
had the inmate not prevailed at the hearing 
that court proceedings had been instituted 
and would themselves have gone forward 
notwithstanding. 

Injunction vacated. 

1. Federal Courts«=724 

Appeal from order enjoining prison of¬ 
ficials from* conducting disciplinary hearing 
and taking other measures, followingrinci- 
dent in, which inmate handed sexualljr ex¬ 
plicit poems to female prison staff member 
was not moot, notwithstanding that at time 
of trial, inmate’s allegedly retaliatory clas¬ 
sification to maximum security prison was 
essential issue, and that since the order he 
had been returned there for other unrelat¬ 
ed disciplinary charges, as order from 
which appeal was taken was not limited to 
granting inmate relief respecting his classi¬ 
fication, but also prohibited prison officials 
from opposing- any 1 sanction or restriction, 
against inmate- relative to the disciplinary- 
report filed, by female staff member, a com¬ 
mand- to which defendants took vigorous, 
exception.-^-' JiJ 

2. Coiotitnthmair Law.es>82(13h ! : • * 

• - Firstd Aihendmehtr applite) in prisons, 

but nrast b^ aceornmodafed te the unusual 
conditions^ therfe.-''- U.S.GsAl CdnstiAmend. 

jft .a 'Xiaamk' iecbD .’A.J’E.U r~..,~rU 

3. Constitutional Law «=»82(13X 

Eveir' fxi presence* of 1 legitimate First 
Amendment concera^Jconsiderable defer¬ 
ence ia^-.dufic-ton the*! 'expert^ judgment, of 










PROOF OF SERVICE 


STATE OF CALIFORNIA ) 

) SS. 

COUNTY OF LOS ANGELES ) 

I am employed in the County of _, State of 

California. I am over the age of eighteen (18) years and not a 
party to the within action. My business address is _ 


On August 26, 1994, I served the foregoing document described 
as NON-CALIFORNIA AUTHORITIES IN SUPPORT OF CHURCH OF SCIENTOLOGY 
INTERNATIONAL'S MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION 
TO GERALD ARMSTRONG'S MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE, FOR 
SUMMARY ADJUDICATION OF ISSUES on interested parties in this 
action, 


[ ] by placing the true copies thereof in sealed 

envelopes as stated on the attached mailing list; 

[X] by placing [ ] the original [X] true copies 

thereof in sealed envelopes addressed as follows: 

FORD GREENE 

HUB Law Offices 

711 Sir Francis Drake Blvd. 

San Anselmo, CA 94960-1949 

MICHAEL WALTON 

700 Larkspur Landing Circle 

Suite 120 

Larkspur, CA 94939 


[ ] BY MAIL 

[ ] *1 deposited such envelope in the mail at Los 

Angeles, California. The envelope was mailed with 
postage thereon fully prepaid. 

[ ] As follows: I am "readily familiar" with the 
firm's practice of collection and processing 
correspondence for mailing. Under that practice it 
would be deposited with U.S. postal service on that 
same day with postage thereon fully prepaid at Los 
Angeles, California in the ordinary course of 
business. I am aware that on motion of party 
served, service is presumed invalid if postal 
cancellation date or postage meter date is more 
than one day after date of deposit for mailing an 
affidavit. 







Executed on August 26, 1994, at Los Angeles, California. 

[X] **(BY PERSONAL SERVICE) I delivered such 
envelopes by hand to the offices of the addressees. 

[ ]** Such envelopes were hand delivered by 
Messenger Service 

Executed on August 26, 1994 . at Los Angeles, California. 

[X] (State) I declare under penalty of the laws of 
the State of California that the above is true and 
correct. 

[ ] (Federal) I declare that I am employed in the 
office of a member of the bar of this court at 
whose direction the service was made. 


Print or Type Name Signature 

* (By Mail, signature must be of person depositing 
envelope in mail slot, box or bag) 

** (For personal service signature must be that of 
messenger) 






